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POWERS AND DUTIES OF RAILWAY POLICE.

e

From Captain P. Harris, Assistant Inspector General, Railway Police,
to Lieutenant Colonel Younghusband, C. S. L., Officiating Inspector General of
Police, Punjab,—No. 230, dated 7th April 1870,

Enquires what the procedure should be in the case of a passenger
travelling without a ticket, and who, on completion of his journey, is
unable to pay. Is the Station Master justifiedin detaining him until he
does pay, or in keeping jewels or other property in pledge, or in demand-
ing payment in kind instead of money? No provision appears to have
been made for such cases in the Railway Act, and if a man is detained
by the Police, can the Station Master release him on the fare being paid ?

From Liewtenant Colonel Younghusband, C. S. I, Officiating Inspector General
of Police, Punjab, to the Assistant Inspector General Railway Police,
No. 1046, dated 11¢k April 1870.

Sir,—1I have the honor to acknowledge receipt of your No. 230 of the
7th April, regarding police procedure in cases of non-payment by passen-
gers of Railway fares.

2. You do not, in stating the case you have referred, mention whether
the passenger in question merely omitted to pay his fare under Section I
of Act XVIII of 1854, or fraudulently neglected to pay under Section III
of the same Act.

3. With regard to the arrest of a passenger who travels without
payment of fare and obtaining a ticket, Section XXI1V of the Railway Act
provides that « if any person shall commit any offence hereby made
¢ punishable by fine, and the name and address of such person shall be
¢« ynknown, or there be reason to believe that the offender will abscond, any
« officer or servant of the Company, or any Police officer or other person
¢ whom such officer orservant may call to his aid, may, without any warrant
¢ or written authority, lawfully apprehend and detain such offender until
« Le can be taken before a Magistrate or other officer having jurisdiction

“ over the offence, or shall give sufficient security for his appearance before
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ate or other officer, or shall otherwise be discharged by due
LT e law.” Section XXXVI I.Jrovides tl.m.t .“ payment of any fare to
¢ which any Pass‘enger not IfrOdﬂCmg or delivering oL his ticket shall be
« Jiable under Section I of this Act, may be enforced in the same manner

; is Act.”
« g5 any fine nnposed by this
é pserve that the Police can, under the provisions I have

ill o : “a

4. You Wl Jetain upon certain conditions persons who fraudulently

quote 5 alm.e.ﬁ!{: an it This position is supported by the decision in the

eavel Without Pﬁy&r’_ﬂa ¢ Northern Railway Company, (30 L. R. Queen’s
v.

& such Magistl‘

0
case of 18) ~ #* * * * * *
Bench, 1 # g ; ; '
S % poﬁce would be justified in arresting a person who
pethe” the , unable to produce his ticket, seems an undecided
A far® and W % g 5 o =, ¢
.1 his fa1™=? A
Had pald hi1 # estion raised in your letter, regards the lien the
ds it carries. The Act specially provides, :

cond q-oﬂ the gGG
s debeﬂﬁon and sale of goods where the sum due

e . is si i
co™ : for {_;h b paid- It is silent as to the detention of goodg
Il ce is B ’ eﬂger’s fare. Under the Act his luggage counlq

aP” . pas ce had been paid for.

, of & veys?
for thewr co Iﬂeﬂ:s its con ts (page 410) you will find the following
e _ Trrier of passengers and luggage has a right of
iy detalﬂ,e . diQO‘;oﬂ Gﬂr the payment of the price of the carriage of the
gi o A ?;ﬁs effocts, bub e has of course no right to detain
; ‘ 11 & % ger o th_e clothes he is .actunlly wearing > ( ypif
. opy 1P 18 Pf”ssela; - ],'?’aallway‘Comp alles are common carriers,

< Jjen o1 a’f e b@ll iﬂed in Sections 9, 10 and 11 of Act XVIII of
o ;ﬂps cort® ¢ TIT of 1865. Thus the seizure of jewels

of enger to be ]J.eld undel- a Cﬂan’ier’s lieh was

- the e P :
with = _gall Warn your police that, they have no power

1854—5¢ ; v,arl‘ a oo e:" or Agents) Who come to receiye goods and dg °

actually 0" 98" e amont due for the conveyance of them,

illegal- go® _( G‘; P@y 1 of 1854 enacts the procedure, which ig
b v to be followed, The decision of the Court of
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Queen’s Bench in Poulion v, the London and Soutl Wester

7 Railway (TL
L. R. Q. B, 534) expressly lays down the procedure I have just com-
municated.

9. Withreference to the distinction between Sectiong 1 and TIT. the
judgment in Dearden v, Townsend, (1 L. R Q. B, 10) se i
the point. It was thereIaiq down, that a bye-law (very
I of Act 18 of 1854) only applied to the c:.l.se of g per
wilfully refasing to Produce or give up his ticket, anqg not ¢ &

a person travelling Without having paid for and obtained S h,.e cas.e_ of
no intention to defraug the Company- icket, with

—'_-_-—..

From Captain P. Harris, Assistant Inspector G'gneral patliogy ice
Colonel Ymmykusband, C. 8. I., Offictatyg Inspectoy en > 0 Lieutenant

e
'P“?y'ab, No. 312, dated 12th May 1870_ ral of Pt

With reference to y; 10 1906, dated 20thultimg,
mation, the Agent’s rds, for infor-

Sax Ng th
S Srg? e lien
Undersigned’s jetter detailing ¢}, ==Ts e

Or
on by DO means cleay, ts P_E"Fment

of fares. A COPy of

; and as ¢ .
also sent; an he A ’ ini
would suggest thag the gent’s opt

: decisi un 18sue is
s poferred for decisigy
Advocate- s e 2 the Q,the point,

From ASSii,ant I"‘SPGCf.o;» oyl Railway Po;i;e, fo %o,
; €
Age"‘ Unjap ang Deiii Ra'ilways, INo. 289, dateri' 273(2 ‘th:’ne,_qz
—1I beg ¢ usal, ¢ @
S1R, 0 fop POl Sl g Y1s
: cocedura . CXWard for YO Po
Police  TF :ﬁi :1 Lo Cases of ﬂon‘pa’ym‘:}gzs i aassdehce
fﬂ.l‘es" ﬂ'ﬂ-d s xtent t,o wh- h St&tion Maﬁ are ju&t‘hgel‘& reg&rding
in such €as¢s: " g 4
The Inspe . suggests
to in the 5th parg : °r General of P referl‘ed to the % t

tel‘fer'mg
h
Of 1..

Compary for oping, “hig 1otter DC 7 itor of dayy o, Za) . Poing
' 1atbe ¥e 1 to sy, nd ag it is aquestion to thay Qghl‘l‘&qvig Teferred

wou W : ; -
What o, it the whol® e FollBwas i coy hQQ) Drg Sfeho
be iuf;u‘luea of thy '° in practic® Te in each cagg L Srhaps it

Orregt, ]_)roced"11 Qlllq

4 bboﬂ,
70

n ;  lrailway

€ glaq to
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1st.—A passenger arrives without a ticket, having attempted to
' 4et xvizr  defraud the Company. His name and

Section 117, - ;
address being unknown, he is made

3 of 1864
over 1o the Police. Subsequently he offers payment. Can the
; Station Master accept this payment after arrest of offender, and

can the accused then be let go without being brought before a

Magistr&te P

In the event of a passenger having lost his ticket, and having
gnd- e XVIII of 1O intention to defraud the Company, hitt
1854 having no funds t0 pay a second fimie.
... the gtation Master justified in causing his arrest, ang if 80, can

;Se be discharged from that arrest without the orderg of a Mag
1 . ’ i x g =
ate? If the Police are not justified in arresting, then hovw

sgtr
lfe the Company to recover the amount of fare
a 4

5 Station Master justified in keeping jewels oy other personal
3r£l'/ropel'ty of any kind in pledge for the payment of fares, or, in
> >
P o case of a pa,ssengt?r p.lea.ding inability to pay in money, can
%o derﬂfmd payment in kind, in the shape of Property in the
ossessmn of the passenger p

P

revent delay, a passenger arriving without a ticlet ismade
— liceman unti] g]] :

4tB cto® Po the tickets have been collected
OT: case can be attended to, Dgey this amount ¢, angd

hi ntly happens that g i
cequenty 2 passenger SO Situgted g wsiis
1t efn the Station Master has leisure to attend to hime i;s willing
wh aving been made over to the Police, it is a Quest; Pay up,
pub e can then be so dispoged of. ' 100 whethey

pis © ke

an arrest

ajal afzd D;Lli Railways, 1o 47, Assistant I?lspectar
Police;—No. 1980, doseq Lahore, 9th Moy 1870 Generq)

I3
AUy
o = g ailt? t !
F y {1 0 the honor to a-Ckrlnwledge receipt of Your

5 /I cnc]osure, from the OﬂiCia.ti
1% ; i

S ta»”t’ ﬂ;ce Proceduw, and SUggesting ¢
£ olt to the Company’s leg ;
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A person arrested for attempt to defraud the Company, having taken
Scotion T1L, Ack XVIII DO ticket, is arrested and subsequently offers
of 1854. payment. Can he be released on payment without
being brought before a Magistrate ¢ It appears to me. the duties of the
Police are clear in thig case, the Police are entertained and paid by
the Company for enforcing the Act in question: They are boung o sup-
port the Station Mastey in his demand for lc.agal payment, ang ¢, detain
the party until he has satisfied the lawful claim- If before removal from
the platform the Party satiopee 6 station Master Y Payment, thope 1o
reason why the Company g .. prosecute before a Magistrate, and

undoubtedly the duty of the Police to release hm?i If the Police cannot
do this, it is a frightg, Cn el AN Gelo the Railway,

it is

2. Tn the event of 5
by Police at instance o S
he can enquire intg
Police on payment qe
from the platform o =
Magistrate would e
it is not a fitting ;
dispensed with.

. lost his ‘l‘;icl:o:;f;J Bas
Passenger havii8 o o Hokety - 28 detained
tation Master U™ a

: e taken and
e case, he can 11105*3;5;;2136;111:;})& released b,y the
the fare, Providedm any. Teo A YeMoveq him
Premises of the Comp comf : i o
T
t Act XVipy auy do thig,

mugt he
i ing jewels op
3, Isa Station T e in kee ing X .
in pledge for Pa¥ymeng fel Jushﬁed‘e Iy osb ‘]e;“le‘ﬂy thay , Property
demand any, Such ) HReg P, Lok co over the persoy ® canngt

i e, but must 2% :pability to Pay -
- in the instance of =, i : 'y
2‘;1‘:':{1;11011 Master dem ‘anpassenger Pleadl € "1 rveply certain can

. i 1 ki]‘l a Cconveni % cﬂ:ll
g ng‘&'l nstt 1;:11@, i 1;231’:5 lli::::sionall)” ;Zned that ;egt Pr::e I:
paphies be:;fl; ffoni:beft)re a‘Magistrate! gome article of o : 109:1} ﬂst::r

o - ; ;

e 1% Broml ll nown 2ol 1% STy T ot
anlawfuls a‘nd.mlght Sayg paymer.l : onveﬂwﬂ tion Master an “erngq zot
rauisti < P8 entu'e‘ly OPtionalgre:xa,t m:h 6 Sti:.mer- a Ese,n e
ol the Persong) . with bo o fo ger

*Sbongipility of ¢ arriving .
pe A4th duestig e 3

B 0
i as8%" " peen collegt,, "Bt g
ed by & Policela’ Whether # P pave ed

is detal? g, until ticke
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attended to by the Station Master, whether it amountfs to :u'res_t, and
consequently requires the parties to be sentto the Magistrate, adjusted
or mob adjusted ? My reply is that every shopman has a right to detain
a customer until he pays over the counter, and having done so, to commit
him to. a Magistrate would be the extreme of absurdity; the Police are
paid to aid the Railway Company (the shopman in collection of their

dues) and to commit such a case to a Magistrate would be as ahsurd as in
the instance of shopmen.

There is not one of these cases that appears to me to require ti0 opinion
of my legal adviser, but if you are unable to aid this Company in acting
in all these cases as I have indicated, it will be to their interest to close
engagement with the Government Police at the earliest opportunity.

' 1¢ the Inspector General of Police makes objection to your enforcing
the Act XVIIL, and confofming to the instructions conveyed to you by

the Agent of the Company, he is at liberty to refer the case to the Govern-
ment for legal opinion. I see no oceasion to do so,

ey

From the Inspector General of Police Punjab, to Henﬁ'y Plowden Hsquire,
Government Advocate—No, 1450 dated 19t%, @y 1870

Sir,—As I have the misfortune to differ in my reading of the law
with Major General Abbott, the Agent of the Railway

! Company, as to
certain points of procedure, T have the honor to forward fof yoir comn

sideration, in original, the correspondence noted in the myre;
oin,

9. The first point in whiey e i
! m at isgue wit ‘ y
He assumes that by. empl.oymg the organized Goz'e]i- Wi e o o
Railway Company binds its own hands. TIn othey N s e
private persons have greater authority in words, he argues that

the matte
officers, and that though the latter “are boung b::i zrlrests :hzn.peace
aw of Criminal

Procedure, the former are o4 The doctrine app 1 and
ears nove an

unsound.
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(b.) TIf a passenger has lost his ticket, and fails to produce

it, though he has committted no fraud, can he be arrested? If go, can he
be released except on bail 9

(c.) May an official of the Railway Compaﬁy detain jewels or articles
worn, or luggage, s a security for the payment of fare ?

(d.) A passenger arrives without a ticket and is made over to the

Police to keep on the platform until the process described in (c) is gone
through. Is this arrest?

4. The law on most of thege points appears to me well settled, but as

there is a difference of Opinion, I am compelled to trouble you. I will state
my views on each of the points 1ajged :—

(a.) The police are boung by gne provisions of Section 160 of the
Criminal Procedure Code, and eyen supposing the arrest was made by an
officer of the Railway Company {16 provisions of Sections 24 and 37 of Act
XVIIL of 1854 aré Precise, Ty aages punishable with fine only, either the
police or the servants of the Railway Company Wy admit the offender to
bail, but in cases COMing unge, gections 23, 26, 27 O 28 of that Act, the
offender must be carried hofope a Macistrate, OF & Justice of the Peace,
and neither the police nor e sel'vaut: of the Company have the power o
bail. As the Polie®MAY not yeyeqqe oy copt on bails I presume private persong

Lave no great,er ]_JOWQI'S.

Q] Perhaps MY letter ¢4 Captain Harris is not 0 cl.eﬂ-l‘ 011- the question
who has lost his tickeb as is desivable.  Payg,
9 was intended to qualify Para 5. 1 am of 01,111"1011 'tlth tt ﬂ;‘; ‘Coxnp‘a .
iy OB arrest & PAssengay, who has simply lost his ticket. Mr. Addison

. : ilway Com A
. cases (* Qs 1 wy(lml Rai pany ;
oolsets o A L nd South Western ; 1Goff v,

v a
as to the arrest of & passengey

w. 28L. . ;
: ;g ;gl,“:‘u'ﬁ,‘_}_ 11,132.2&8. L?ﬂﬂemacke V. LC"Z‘L‘Z; (Evg;rq?arzy) at page 496 of his
180 Law *° :ts (2nd Eqjy; eat Noythern It hese statutes do not authorize
work on 10 B on ) and says 5 ts, to take a person intc
¢« Ruilway Compt dultes‘, their officers or £8 e ’ﬁ rsb class carriage with
¢¢ arbtody s 28 to Cetain L, for riding 1?:; without a ticket, or fo

s ticket : N
g gpcol els 2 for mere acts of omission

hi :
¢ yefusing 8y M8 fave whe ihis gemandeds the English Statutes by m¢
€\ oﬁhllccs against the bye-laws? Ihave 2 , the line is drawn in hotl
to 1 pare with the Tngigy, Act, but I concl?®® '
comp? s

. i, A 71k
or for riding in & CRIF-S r
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i i wrong
"t 3 ance in travelling by a ey
i g of ticket, or ignorance
between accidental loss
clags, and fraud or attempted fraud.

. ., apenalty is
Mr. Addison goeson “by 8 Vict. C. 20, Sections 108, 104, 'Lp. ¥ £
& hi i Railway without having paid
“imposed upon any person travelling on a R« Y s, Longvge ]
¢ his fare with intent to avoid payment thercof, and power tls & Sarkett
apprehend su .
*“ officers and servants on behalf of the Company to 'LI?[J e
« until he can be conveniently taken before a Justice. e
: ‘mi her they wi
“ conrse of affairs, the Company mus.t d - Wth: : xl;ru-y power for
‘¢ what they believe to be an imposition, or use this summse el
“ their protection ; and, as the decision whether a particular I- s[lllTed
“ shall be arrested or not must be made without delay, it must be P:eof o
 that the officers of the Company charged with the mmmgemelllJ - e
* traffic, have anthority to determine whether passengers are to be 'a %
*“ Into custody for this offence ; and if by mistake an innoceﬂlt PRrEOIEABiap=
“ prehended by order of a Superintendent, the Company will b.e answers
“ able for the wrong done.” The latter part of this reference will be com-
prised in your reply to («), and T have already stated my opinion.

(c.) In paras6 and 7 of m
ed that the Railway Company 1
only on the goods forwarded

y letter to Captain Harris, I have considep.—
1as the usual lien of an unpaid vendor, not

by it, as given in the Act, for payment of
the cost of carrying such goods,

but on luggage or goods belonging to o
Passenger until he pays his fare, I am aware that it
d is silent as to th,

yet I cannot thin that th
an established principle of law -

' : 5 Jewels op appare] actually worn at {4
time T believe cannot, be touched, probn.bl_y on t

i he ground that the
ot in the possession of the unsatisfieq vendop S0 khe %

may be urged that t}¢
Act expressly gives the one, an

e other; and “ expiessio
unius est exclusio alternis »

at maximis to over-ride

e Code defines arrest, anq asg

& Submission to the CllStO(]y, T

5. The layw may,

to protect the interesty
here,

Or may not ha : )
of the )Ir?»a.ilwbe Madequate in a country like Inq ia,
a

The question i8, what ig t}, 1 5 "iPany, byt i is not the questjq,,
We eannot depayt from {h € law, ang that, havipe been ascertaingq

Protect pergonny y 38 sai‘egmwds imposed b; the legislature tc:

2 3 cbll 1
Bllbol'dinnte Qﬁici llevent acty of 0Pp1‘esai0ﬂ on the part of

liberty
als,




9

£ : . . L
) The following opinion has been heretofore the guide to police pro-
cedure :—

No. 781, of 17th April 1869, from H. S. Cunningham, Esquire, Government
Advocate, Punjab, to pr. Newbery, Bsquires Asssistant to the Tnspector

General of Police.

MEMO.

The Railway Police are, T presume appointed under Section 13 of Act
V of 1861, for the py,.

Pose of affording especial protection to Railway
passengers. They musg therefore, in my opinion, be regarded “ as persons
employed by or on behn,]f of g Rmi’lwa-y Company to do an act upon the

ai g 33 ons iti .
Railway, and ¢ unently fall within the definition of leway servants
wered to remove offenders under

Section 6, 7, 8 17> and in both capacities ander Sections 24 and 37__ ;. .

both as Police Officers ang Railway Qervants.

in Section 29, and are
no doubt emp?

— —

Punjab to the Inspecio,. Qeneral

From II. Plowdens Esq., o, ate
Sttt A0 ,4575 July 1870,

P -
of olice, ‘P“?y'ab', No. 136 of
Srr,—In reply to ty

the 19th May 1§70, TP
to that 1D whie

for opinion i}l your No. 1450 of
he points raised in a different
I think that in the following
matters referreq, }

Questions referred
Pose to deal with <
puat
11 the
a pﬂssmwgel' who has committed no
1o ¥ v, cannot L0 be apprehended
regard to 118 officers OF by any one elge.

they are Put.

AN opinjon OB ¥
. 11 -
fraud on the COlllpa,uy _q estion (D. )5
by @ servant ofithe Oompq, police
4 Any or by 2 his Oown moti

3 A servant of 1 any of b ; on, and any
Police OEACEEERaE Othele Railway 0% aest Py ¥ Railway servant, may,

Odl gection 24 op * person on ¥4 ]-hvquY apprelend and detain

- g ;

o warrant an & Railway A unnitt-cd an offence punishable
withott (.2 unknown or he is likely

e Act With fi lperson who h“’sql ! : e g
cond. Trm"elline Only, jf his n-t with intent 1o defraud is such
tg abs ce under Sect; S Without a i€

On
Trmveuing With g, 3 of the Act-

< q < . 1ceb
a preach of 41 taking a tick ctio?
tl 01_1"'1 e Provic: ec
R Tovisions ¢

under

in:’b‘bi]if-y to produce a ticket,
1, is not an offence in the
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intention
. Nol- d
oes Section 36, 1
, have the eff.
ffect;

ah.
O_fsem;: of frn,uduleut
making 1
g anp jnnocent @ i
ct
due unde m‘;o pSci s
r Section I mersl
¢ y ex
, the summary p tends to the
rocedunr

e whicl
i 1

iecovery of fares
as been provided

A '54' It may be diffic
C e ;
P 'Zfl o, with certainl ty, whether ornot the
partof 3 trav lere wa
2 of 3 fraveller who produces no ticket. BS a frandulent intenti
e utmost good faiths 1 or the oxistence of umitt neither that di’;ﬁ;‘“;:n the
.om 13ability to Tarrag > strongest g ulty, nor
¢  traveller ‘:lf;s, any person i‘r:l)gﬂﬂs e T
7 . I‘ .
o subsequently Subl;i’ 1311-‘(, in the
tantiates hi
s

I:ICiOD, will pro ects
l11’}’:’1‘ehensxion fo) detenti
f fl'zmdu

by the
5 Act for the recovery of
s . ‘ of fines.
impossible, for a Rail
a Railway Ser '
vant to

o1
intentiOH-
rvntiongj 0: tl,'(.} Gursisy Pea
1 & (’lmbl“;;l‘;‘l between the bi'cv. 5 g ( b
et is ) and connnittillZfC'I: N e bjf{ .
a punishable oﬁ'e;li;:
r

Oy The © 5

! 231

c'b ill fi

cction 3) and i y
and it 1
is only in the latt
atter case
, an

(as Section
( such -as is defirle fact committ
; - ﬂ_,c 1 0(‘[
Oﬂ'ence hﬂ,VIﬂg beej[l 111 ’L . f 2 t’hﬂ-t ‘ﬂ]_e ACt i
"~ and qotentio®O the off » 10 Secti
gions * B ew: echiol 33, ipe
e ‘ , permit
alov”’ v. L. and S: W ;
50 instrueti : esier
] uctive on tl ern Raihwa
e question y  Company (5/ -
v of the liabi . :
ability
y of

the apprehel]
of
g 0l

ad 5) 1
Q5 §
"J‘,
:Llllbﬂ'

i
nnocence ©

for i
il erefore it :
101_11 ith
ant answer “'hfc;u that thig
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obviates {1 question must be
1e ne ;
cessit
y of
cOo1n-

Bam,, 10 B
mieint?
sy€ 7
Syotieiguastion:

Railway o
co?

ang

wer
1 must be in tl
1€

g7, ¥
2]
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({t-)? n,fﬂ of opinion that

“uf}ll this questi the
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deal witl
o

angwered 1P
secoﬂ

sidering t
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. rests, then, in the sole discretion of the ser :
Eher or 1ot the power to apprehend, given LY RISARS
1.

,upposing a Railway gey

vants of the Railway
ction, shall

= nded a traveller
vant {0 have ¢ be taken be-
Azt Sligbesca e
AN him 1gwfolly til EHTe otherwise dis-
Sufﬁcient Securib.Y’

preis

s on 24, he can only det

jstrate, or till he give
due course of layw,

g he words e 37y & » merely deter-

zmit BP to whiey, the (;: the end of the S?lc‘j
any detentiOn, after tenti()n may 1avEe

:Ln . - . > -
satisfieds woulg becmney Ole of the thlcjul a give the traveller,

nt, ¢ ) un W
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Policeman differs from any private individual, and as in thig instance his
powers and those of any other member of the . ublic are identical, and his
duty is 2il, he must be regarded simply as a private Individual ag to his
acts under this Section, :

24. The Police officer then, like any one else, may refuge to assist a
Station Master; and it should not be forgotten, that, jf e does agsist and
if the apprehension o detention turn out to have beep, illegal, o ‘;];1 i
ever cause, he cannot gnecessfully plead the request of 4, Station Mas;:er
in his defence, fo,. thelStation Master could not lawfun ¥ “uthorize .
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30. It mustnot be forgotten that, when the Railway Act was passed,
only Police Officers of a certain grade could apprehend ( see Section 37 of
the Act ), that rules were laid down for the guidance of the Police, pointing
out under what circumstances they might apprehend, and absolutely pro-
hibiting them from arresting except under these circumstances. To
avoid all doubt, the words “any Police Officer ” are inserted ; and paradox-
ical as it may appear, I think the true intention of the Section is that,
under the circumstances mentioned therein, a Police Officer may apprehend
and detain, not by virtue of his being a Police Officer, but in spite of his
being one.

81. Another argument in support of the view, that the Police Officer
acts entirely in his private capacity, is derived from a comparison of
Section 24 and Section 37.

32. In Section 37 the Police Officer is empowered to act as Police
officer, that is, a Police Officer of sufficient rank, to apprelhiend without
warrant, may, under that section, arrest without wayrant, of his own motion;
and his procedure thereafter is pointed out. That section refers to arrest
for grave offences, under Section 24, for that wheh is little else thanz
civil debt, at the most, any Police Officer is permitted to exercise, on request,
extraordinary powers; which, even in the case of g grave offence, he could
not exercise of his own motion.

83. The obvious inference is, that any act done by him in excess of
h's ordinary Police authority, is due to ¢ the reguess,”” and that acting on

this request, he is no longer acting as Police Offic er, but as a mere agent of
the person making the request.

34. The last point that can be raised is, whether the word  servant ”
in Section 24, reading it with Section 29, does not include a Police Officer
employed on the Railway.

35. 1am of opinion that it does not, for the purposes of Section 24,

86. A Police force supplied to the Railway Company, must be held
to be supplied under Section 13 of the Geney 'al Police Act, and that
section enacts that ¢ such force shall be exclusively under the orders of
the District Superintendent, and shall be af the charge of the person
making the application.”
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37. Railway Police, then, not being under the control of the Railway
Company, caunot be regarded as ¢ servants of the Railway » in the strict
sense of the words.

88. ?311{; the real position of a Police Officer employed by a Railway
Company .1s, that he is to be deemed a Railway Servant, quoad certain duties
which he is bound to fulfil towards the public.

39. TUpto Se-ctioll 94 of the Act, we find no mention of the duties of
sel'Vﬂ'“.tS of the Rguilwfi.y, but only of their powers. Section 25 to Section
98 point out their duties, and malke use of the terms ¢ legally hound to
do, ” and “ legally prohihiteq from doing, ” and Section 29 :xplains these
terms and “ servant,*

40. .TlllS Section must; be read in connection with those preceding ; and
the meaning of the Section is this, & that every person employed uP;’n the
« Railway by the Compa.ny “hall b’e legally bound to conform to all regula-
« tions framed, by competeng quthority, for securing thesafety of the public
« just as if he were actually g servant of the company ; and if he violate
« these rules, he shal] },o lable to Puuishment, in like manner with a true
<« gervantb.of the Coml)imy.”
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discharging persons apprehended; and finally, as regards pOWOl‘:&l which m-ay
be exercised, under the Act, by servants of the Company, a Railway Pol'lce
Officer is not a “ servant ” within the meaning of the Sections which
confer them. A little reflection will show that the general powers of a
Police Officer, as laid down in the Procedure Code and the General Police
Act, will in every instance enable Police Officers employed on the Railway
to render such assistance to the servant of the Railway as may reasonably
be expected or demanded.

44. The Police Officer employed by the Rﬂil“'ff}’ Company isidentical
With the Pglice Officer employed elsewhere, as to ‘h‘S 'Powers and duties,
With some additional duties arising from the peculiar civeumstances attend-
Ing hig new sphere of action, and which are imposed by ‘]ELW on him, in
Common with all persons similavly situated. He Colntmues to be the
Servant of the publie, though serving on the Prémises of t])o Railway

®mpany : he is not the servant of the Railway Company ( except in so far
A8 they form o section of the general public ), and therefore i ot compet-
“Dt to exercise powers conferred upon such servants, though Je pe some
utjeq to the public in common with them.

45. Asto question (4.), T meed only expres®my concyypenen gene-
ral]y with the opinion you express. The place of detentjoy is wholly
immﬂterial the essence of arrest lies in the coercion of ﬂnother’s will
- 2

, in
mterference with his liberty of action,

46. Question (c.) alone remains. The point is gpgq that rather
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by the application of general principles, that their powers and duties, when
so employed, can be ascertained.

48. It will no doubt appear that Railway servants have exceptionally
large powers accorded to them, under the Railway Act, and there is no
doubt they have ; but I think it is intended they should have, owing to
the very exceptional circumstances jn which they are placed.

49. Oll tllo a,bllsc;-; of these pOWel'S ﬂlel‘e are t\vo cllecks__one t,}le

frability, Civiand Crimina), of hose who abuse them, or who anthorizt
their abuse—and the othe

& [
r the supervision of the superior officers of th
Railway.
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discharging persons apprehended; and finally, as regards powers which may
be exercised, under the Act, by servants of the Company, a Railway Police
Officer is not a  servant” within the meaning of the Sections which
confer them. A little reflection will show that the general powers of a
Police Officer, as laid down in the Procedure Code and the General Police
Act, will in every instance enable Police Officers employed on the Railway

to render such assistance to the servant of the Railway as may reasonably
be expected or demanded.

44. The Police Officer employed by the Railway Company is identical
with the Police Officer employed elsewhere, as to his powers and dauties,
with some additional duties arising from the peculiar circumstances attend-
ing his new sphere of action, and which are imposed by law on him, in
common with all persons similarly sitnated. He continues to be the
servant of the publie, though serving on the premises of the Railway
Company : he is not the servant of the Railway Company ( except in so far
as they form a section of the general public ), and therefore is not compet-

ent to exercise powers conferred upon such servants, though he has some
‘duties to the public in common with them.

45. Asto question (d.), 1 need only express my concurrence gene-
rally with the opinion you express. The place of detention is wholly

immaterial, the essence of arrest lies in the coercion of another’s will, in
interference with his liberty of action,

46. Question (c.) alone remains. The point is one that rather

concerns the Railway Company and their Civil responsibility, than the
Police. Whether or not a Railway official can legally detain a passenger’s
luggage, for his fare, without his consent, there is no doubt that a Police
Officer cannot ; and, in my opinion, it is almost equally certain that a
Railway official has no such legal power. ;

47. TIn conclusion, I wish to remark that I have attempted to sketch
what T believe to be the true legal position of a Railway Servant, and of
a2 Railway Police Officer. The powers of the former are tolerably clear ;
the latter’s status, as he is in appearance the servant of two masters, has
Dbeen less easy to determine. The difficulty is aggravated by the fact,
that neither the Railway nor the Police Act appears to have conte
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oy the application of general principles, that their powers and duties, when
30 employed, can be ascertained.

48. It will no doubt appear that Railway servants have exceptionally
large powers accorded to them, under the Railway Act, and there isno
loubt they have ; but I think it is intended they should have, owing to
the very exceptional circumstances in which they are placed.

49. On the abuse of these powers there are two checks—one the
liability, Civil and Criminal, of those who abuse them, or who authorize
their abuse—and the other the supervision of the superior officers of the

Railway.

50. In a country where the former of these checks is notoriously
weak, in comparison with England, where the lower classes ﬂ%‘Ff far more
independent and jealous of any abuse of authority which intelfel'es with
their personal liberty, and officials are correspondingly cauti¢"® In their
acts, it is surely proper to expect that those who have the pow?* to do so,
should exercise most stringently the second check, for their owi}

well as their own advantage.
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T have the honor to acknowledge the receipt of the order of Government
s pDated 25th November noted in the margin, * together with its enclosures,
369, aud made on letter 4 i 1 s Bl
09, e Magistrato Teichi requesting the Advocate General’s opinion as to the

Iy to Government, d:lbrc 2 5 = 1 e
:;1(: .sNgvc;lber 1869, No. mo.de of procedure in cases of oy e1—11dmg on
. Railways under Act XVIII of 1854.

nitt m pfor b iderati
9. I subn ed the matter for the consideration of the Advocate

el and have also conferred with him thereon ; and

3. I now forward a copy of his opinion, and return the enclosures
ove not(..‘do

A cop;”

4}'.

o

\






