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PROVINCE OF OUDII. 

GROVES. 

SU,l.f.l/ARY of correspondence on the aubject of Grove.~ 

l111·0119hout lite Province of Oudh. 

In paras 14 to 20 of the Roy Bareilly Settlement Report 
for the year ending 30th September 1867, Major R. Ouseley 
made certain observations on Rules I, II, III, and IV, of 
Circular No. 63 of 1803, relative to the tenure of groves 
and fodder lnnds, and the Financial Commissioner directed 
CommiS&ioncrs to report their opinions and also those of 
European and native Settlement Officers in the Province 
(vidc annual Aclministration Report, Part II, Settlement, 
1867) as to whether any alteration in the existing l'lllcs was 
called for. 

The following is a summary of the replies received :-

Rule I. Tho grove may have Ix-en The Settlement Officer, 
planted by a person who at the time of 
planting it '111\!1 poescseed of the propric· Roy Darcilly, observes 
tary right in tho village, and though tho h b .. 1 
latter may now have pruiscd from him, yet t at t e rlHe docs not 
he haa continued to maintoin pos~es.oion of provide for cases wliich 
tho groTe. In sm·h Cl18<)S tho ~nuN' is 
of the natuN of an un<lcr proprietary relate to "land on w:hjch 
right, tho grove being the Ycstigo of f11eir 
fonnt>r proprietary right retained by tho stood a bl'\.gh, and wl1icb 
old zamindlirs. In talnkdrui villages surh is now bare, and may be 
tcnnl'E'll should bo tl'\'atcd as under pro· 
prietary tcnul't'S, anrl in other than hlluk· the best cultivated land 
dari villages thoy should bt> plll!'ecl under 
the eame catc~ory ns inclt'JlCndcnt chub, in the village, and has 
re~umed rent fl't'e holding!' &e., tho ri~ht been assessed as such by 
of property in the land beiug vested in the 
<l('('upont of the grove. the Settlement Officer ; 
nevertheless this land has always been held nnd is still held 
rent free simply because it was once a bllgh or granted or 
reserved for planting a bAgb on, and therefore excluded from 
the rent roll, and consequently during the native rule unas-
11cssed." 



fl RO YES. 

L11clrno111 J)iri.~io11.-M r. Capper, Officiating Com
m1 ionc1, remark ,-

"Jn the case referred to in section 3, Rule I, of circular 
No. 63 of 18fi3, the cit-proprietor of the village has rctninc<l 

proprietary possc>;~ion of the chuk, ancl is liable to pay the 
revenue :Lsscssccl on the rhuk unlc.1;s he is ot11erwisc cxcmpt
c1l. Tl1is rcYcn11e plus the fixc<l 11crrcnta~c, cost of collec
tion, would ordinarily, but i1ot necessarily, except in 
tnlukas, he paitl through the roalguza1· of tl1c village wilhiu 
"11ose nrcn the chuk is situntecl. '' 

:Major Chamicr, Settlement Officer, 1Jnrabunkcc, con
cuni with ~fr. Capper; Mr. Harington, Officio.ting Settlement 
Officer J~ucknow, woultl propo~e no modification of the 
existing rule; hut l\lr. Dutts, Assistant Settlement Ofiiccr, 
records an opinifln " tliat the laud belongs to the ex-pro
J>t-ictor, as much as his sfr lands would in talukdari villages 
or as nny independent chuk wonlcl in non-talukdari vil
lages. If he had held it free tliroughout limitation, :md it 
is not now assessed, lie is entitled to hold it rent aml revenue 
free. If it is nssessccl he is liable for such assessincut nncl the 
usual expenses for collection. His right in the trees and 
the land is absolute, and he can remove and replant tree:; 
without the interference of the lamllorcl." Mr. II. S. Reid, 
Commissioner of Lucknow, observes, that in snch cases as 
arc notccl by the Settlement Officer Roy Barcilly "the 
owner of the grove should not be entitled to holcl clcarccl 
land rent free, if it is assessed with rc\'cnue. Ile should be 
bound to pay the Government demand assessed on the land. 
Similarly if the groves in the village occupy more than 0110 

tenth of its area aud the excess is assessed, the sum assessed 
iihould be spreacl ratcab1y over the owners of the groves, be 
thl1y pl'Oprictors or cx-prOJ)rietors or under-proprietors." 

Of the native officers in the Lucknow district, Extra 
Assistant Commissioner Pundit Bhaskur Rao is of opinion 
that where proprietors of groves have obtained a decree they 
nre supposed to be the owners of the land and of the trees 
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}>ln.nfod thc1·eon, but where the groYc lands were found to 
be under cultivation at am1cxatiou they shoulcl he assessed 
at half the rate, and wheu a zamiudar would wish to fix 
rent on groYcs in consiclerntion of "sardarakhti," to which 

11e has all along been entitled, his doing so cannot be cou
sitlcrctl otherwise than in accorchnce with the ancient law 

of the land. He also thinks that rent might be fixed with 

1n·opricty on groves when the trees have been removed. 

E'\tra Assistant Commissioner Sheo Sahni states that if 
the owner of a grove fails to replant it after the trees the1·c
on have been cut clown, the land should be assessed. Sadr 
l\Iunsnrrim lkrnm(illah Khan is of opinion that old groves, as 
also groves which were includctl in the cultivated area on 
account of the trees thereof being too youug at the time of 
survey, should not be assc~scd, or in other 11ords as long as 
the grove has the appearance of a grove, tl1c rightful owner 

should possess it rent free. But if a grove hns been plant
ed 011 a portion of sir land it ought to be assessed. But 
Sadr ~1unsanims Kall l,argiis and Azfauddiu are of opin
ion that if at the time of survey the g:rorc was found to he 

un<le1· cultivation it ougl1t to be assessed, but if found other
wise it woulcl be contrary to usage to fix rent on the grove. 
]~'\tra Assistant Commis~soncr Safdar IIosci!]., Settlement 

Department, Barabunkcc, considers that tho rule requires al
teration. Sadr Muusanims Ahmccl Ah~an ancl Karim Ahmcll 
think that it docs not, but the latter observes that it woulcl 

not be inconsistent with jtt:sticc to fix rent on a grnvc 
which has been comcrlc<l into a field. 

Fy=ahad Division.-)fr. C:wncgy, Settlement Officc1·, 

Fyzahad, i·cinark:-1 that in pri~eiplc the rnlc is fair, but that 
it "as a mistake to limit the possession to the proprietorship 
of the village. It would have been sufficient to provide that 
at the time the grove was planted, the planter thereof was iu 

1woprictary 01· sub-prop1·ietary po<1scssiou of tl1c land on which 

the grove was planted, because, adJs l\Ir. Carncgy, a heritable 

nncl transfcrahle frmnc in groT'C's thus planted is gcucrally 
fouml to exist iu the followini; instance!> :-
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"(1.) When thl• plnnh'r wn~ in proprietary pos. es~iou 

of the \'illaE,rc or puttee or holding whcu the g1·oye "as plan
ted. 

"(2.) ·when the planter wnci in 8ole proprietary pos-

11e1S'ion of the 'illa.gc or pnttee '\ lu.~ 11 the gro\C wa~ planted 
aml imbsequeully lost the management thereof. 

"(!3.) When the planll•r C<;tahli-.hecl a grore in hi~ ..,11 

or dihdarl land, and 

"( L) When the grmc wns plante<l wilhin a bi rt or 
..,hnnkallap tenure "hich, under existing rulc:i, i~ not now 
resnma.blc." 

Therefore t11e rnlc in the opinion of 1\fr. Cnmcgy sl1onlcl 

be modified. l\[:1jor Clark, Settlement Officer, Barnieh, is of 

opinion that the n1le i:s a very good one, lmt to render il 
more clear he proposes tlmi para. G and rule I br amalga

rnatetl by tte nd<lilion of the following words at the end of thr: 

latter. 

" Except the rigl1t rctninecl by t11c olcl in·oprietor is 

&hown to linrn been in the trees alone as di:itiuet from the 
laud, in wbieh c:l..'1C he will be entitled to nu unckr

J>l'Oprietary right in the trees alone and to hold the same rent 

free unle:is it be proved he used to pay rent in the n1miibl." 

He also obscncs that as fat• as hi~ experience goes 

}1e is of opinion that there arc very few villages iu whir h 

the baghs arc 11ot covered by the 10 llCr cent C::\cmptio11 

rule; that out of 009~ villages he has already as~essetl, th1•rc 

are not twenty in w hielt he as!cssed baghs ; and that Oowrn

ment has a right to as<1ess the laud 011ec a bagb, but 11ow 
highly cultivated and held 1·ent free by an under prOJlrietor 

under the landlord. 

Extra Assistant Commissioner Ali IIo ·ein, Fyzabncl, 

considers that the rule i\I eonect and uec·ds 110 moclificatio11, 

so a-; to limit the possession to the proprietorship of the 'il-
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Jagc, though it woul1l be just to provide that at the.time the 
gro\·e was planted, the planter thereof was iu proprietary 
}lOssession. 

}~xtra Assistant Commit1Sioncr Munshi Sheoperslincl 
woultl uot propose any alteration to t11e rule, as he considers 
it quite in accordance with the customs of the country. Sadr 
M (msarrim Cheranji J,al says that he knows of no fixed 
rule that existed during the uawabi according to which 
gro\'c ]ands were assessed, and that in his opinion claims to 
gro,·cs should be treated like claims to under }lroprietary 
rights, that is, t11e owner may hold his grove as long as the 
trees stand on the land aml enjoy the produce thereof only, 
but should the laud be cultfratc<l it would be liable to rent. 
Sadr l\Ilmsarrim Hosein Ali thinks that the existing rule is 
unobjectionable. 

Syacl Hosein, Sadr Munsarrim of Daraich, is of opinion 
that the rule is fair enough in principle, ancl that gro,·c la111l 
which has not the appearance of a grove is rea:1onably liable 
to assessment. 

Major Rejd, Commissioner, Fyzahnd, obsen·cs that 
Major R. Ouseley has apparently written under a misappre
hension, and has not stated whether ho supposes the land to 
hu·e become bare before or after annexation. If before, 
the old proprietor would to all intents and purposes ha\'e 
been holding the laucl as sfr; cases in which groves were 
cleared by their occupants umlcr native rule arc quite ex
ceptional. The present rules, with respect to the assess
ment of groves, arc extremely liberal, the 10 per cent al
lowance almost invariably covering all such lands, but where 
it does not, the grove land is assessed very lightly, aucl there 
is no legitimate ground for complaint. Howerer, to make 
the meaning attached to the ruling more clear and to obviate 
any risk of diversity of practice, Major Reid would suggest 
the same modifications as are proposed by Mr. Cnrucgy. 

The Settlement Officer, Seetapoor, notes that tliere 
ia a wide diJference between the tenures under which gron~s 
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nre hclcl in that part of 011dh and those prevailing in the 

lloy Barcilly division, and therefore it will be impo~sih\c to 
prc5crihe any genera\ mlcs which shall equally i;atisfy the re· 
qnirerneut" of the whole province. In the Scetapoor district 
the distinction between the p:opcrty in the .trees and that iu 
the land on which the trees stantl is well cleliucd ancl ac· · 
knowlcdgccl on all linnds except in the immediate ncighbour
hoocl of towns. l\fr. Bradford, Settlement Ofliccr, lfnrdui, 
obscr\•es that rule I is goocl, and if tl1e trees !ihould crnr be 
cut down the owners will be liable to pay revenue on the 

!)lots according to the village rates. Major Bouldcr!'lon, 
Settlement Officer, Khcrce, records that the rule works well 
in J1is district. 

Of tbe native officers, Assistant Commi~sioncr Rai 
Ajuclhia Pcrshad is of opinion that the customs with regard 
to groves varies in the Scctnpoor district, and he doubts if the 
custom, a.-. now recorclcd, is nt all what used to pl'C\'ail in the 
11awabl. Ile alludes to ]and~ that had been granted to CCl'· 

taiu 1)e1'sons some years ago by the Kings of Delhi, on which 
the grantees may have planted grovels which do not at pre
sent exist, but in place of which the lancl is &till held by theiL· 
hci1's rent free. These, he ad<ls, shoul<l be carefully distin
guished from grove~ plantrd during the last 10 years, that is 
to say, "the proprietors of such groves shoul<l be 11clcl to 
be proprictoN of the land, and should be settled with as . 
the proprietors of the l'Cnt free holdings arc dealt with.'' 
They woultl come under class I of Circular No. 63, and their 
owners would get an under-proprietary tcutUre in thrm. 
But i·egarcling such trnmc it should be specified that it can 
only exist where tho \;Uagc has been transferred from tl1e 
original proprietors without their consent and by force 

or fraud. Extra .Assistant Commissioner Munshi Bi1jlal 
thinks the groves spoken of in the 1st class in Circular 

No. 63, whether iu talukda1·1 or mufricl villages ought 
equally to he rent free. Sa<lr l\f (msarrims Pundit Somuath 

aml Munshi ~Hu·taza Beg, propose uo alteration rrg1ml
fog this r11k, liut the former ob:scrvcs " that \\here a 111an ha,, 



OUOVES. 7 

freely sold 11i~ ,·illogc, his tenure of any groves he may hohl is 
that of other uon-pl'Oprictary grove holde~ and uot untlcr-pro
prictary in its nature, he l1:wing solcl hi;i proprietary right. 
'fhis docs not apply to cases where sales or mortgages h:.wc been 
enforced, tl1crcforc this clause in the circular regarding class 
I must not be read as of general application, but only where 
sales or other transfors have been euforccd " 

Of the native officers in the · Hurclui district, Edra. 
Assistant Ccmmissioner Hur:,i(1kh Hai would make uo altera
tion iu the existing rule, but Extra Assistant Commissioner 
Ikrnm{lllah Khan suggests that a pcrioJ of one or two 
years may he allowed to holders of groves to replant grove 
lands wl1crc the olcl tree!'! have hceu removed, and in tlte 
ercut of their failing to clo so within tl1at time, the mal
guzilr should be considered competcut to assess the laud at 
5 per cent. Sadr l\H111sal'l'im l\fahomccl Yahla, is of opinion 
that the groves, if planted during the occu11aney or" the 
,·illage by tlic l1oldcr, shoulcl be exempted from Mscssmcnt, 
aucl a like exemption is aclvocatccl by Mn.homed Ba.sut Ali, 
Sadr l\Hmsanim of Ililgram, in respect to groves coming 
under i·ule I. 

The Sadr M (insarrim in the Khcrce district, Ban
ke Behar!, states tliat tl1c custom of that part of the 
country seems to have been that former zamindilrs, who 
planted groves dming their occupancy of the village, have 
held possession of hoth the land and the grove, and never 
paid rent to the occupant zamiuclar for the time being. 
Niaz Ahmed, Isl1rl Singh, aml Ramd{\S add that it 
is not the usage of the country to fix rent on grove-lands 
the trees of which have been removed, uor it is usual to 
assess groves planted on shaukallap lands. 

Mr. St. George Tucker, Commissioner, Sectapoor Divi
sion, makes no particular reference to rule I, but observes 
generally regarding grove tenures, " that the contract between 
the owner of land and the planter of trees Oil such land is 
usually an implied one; it is understood that the rent, if 
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any, is to be in kiu<l, usually onc-fourlh of the iwoducc ot 
ouc-fomth of the wood. Rent iu cai.h, as far as lie fa 
aware, is unknown, and it would be both impolitic and unjust 
to sweep away these implied contracts and to incite the owners 
of the land to rack-rent the owners of the trees." Ile furtl1c1· 
observes that when the contract is in writing its terms should 
rigorously be adhered to, but when there is no contract in 
writing aud trees fall clown, it becomes a difficult point to ascer
tain whether the owner· of the trees has auy right to plant 
other trees in their place, as he believes that the custom in some 
parts of the province is to allow the owner that power, in 
other parts not. In making these remarks Mr. Tucker quotes 
the interesting records of district meetings of talukdars in 
1861-62, at which the customs regarding rights in groves 
in the Roy Barcilly division were well discussed. These 
proceedings are on record in the office of the Secretary 
to the Chief Commissioner. The owner-ship of trees and the 
cultivation of cereals, says the Commissioner, are quite dis
tinct; they have no conLection with each other. 

Roy Barelly Divisio11.-"lifr. King wi·itcs as follows :-
" The first case put by the Settlement Officer of Roy 

Bareilly was, I should think, a very rare one; but supposing 
a man has a comparatively large piece of land, which for 
any reason he holds rent free, whether because it was grant
ed as a grove or as sir free of rent (may be, unclcr a com
promise) or pure mafi, or for any other reason) the same 
practical difficulty arises vi:., how with so much rent free 
land can the malguzar carry on? 

" 1 reply that he can 1·csign the i·ight to engage for 
the Govemment revenue of that rent free land, and then 
Go>crnmcnt will do as it thinks proper with the actual 
occupant. 

" If such resignation involves a breach of contract the 
Government may see fit througl1 a civil court to compel 
specific performance or give damages, but it will probably 
not compel a malguzar to unclc1·takc a burthcn which 
must oycrwhclm him. n 
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" But by not taking the initiative in the matter the 
court will be no party to any loss which the resignation of 
the engagement to pay revenue may inflict on the owner of 
the rent free land 

" ~n the first case then my reply would be. If the 
court thinks the land should be held rent free let it leave 
il so and not trouble itself to find a remedy; the mii.lguzar 
can find one." ~fr. ForbE.s, Settlement Officer, Pertabgurb, 
docs not think that the rule presents any practical difficulty. 
He is of opinion that in cases of the nature quoted by the 
Settlement Officer, Roy Bareilly, the zamindar having an 
under proprietary right in the land has no right of property 
in the trees of the grove distinct from the right of property 
in the laud occupied by such grove, hence clearing the 
lancl of the trees involves no alteration in the tenure. He 
would neither advocate any alteration to the present rule 
nor let our courts be hampered by one stereotyped rule, but 
let each case as it arises be fairly determined on its merits. 
With this opinion, his assistant, l\Ir. McMinn, agrees, vide 
para. 10 of his report. l\Iajor Perkins is of opinion that the 
existing rules are capable of general application and require 
no other modification than what the settlement officer can 
himself make when he finds it wanted. He however observes 
that no mention of rent should have been made in the 
circular, for to demand rent is opposed to the custom of the 
country. 

Of the native officers in the Pcrtabgurh district, Sadr 
l\I(msarims Mahomed Akbcr, and Oojagnr Lall, offer no 
remarks regarding Rule I, but Sadr l\Iunsarims Ma.homed 
Ismail, and Mahomcd Abclullah, observe that the existing 
n1lcs arc perfectly consistent with the usage and customs 
of the country, and the circular needs no modification. 

Extra Assistant Commissioner Pundit Madho Pershad, 
and Sadr :M(msarim M(mshi Saiud Uddin, of the Sultan
}X>Or settlement, concur in the view, but Sadr M:unsarim 
AH Hosscin, observes that, if planters be rcquirod to J:laY 

B 
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rent, the groves will deteriorates and it Jias not generally 
been the custom to assess groves. Saclr 1\fonsal'l'ims Khizir 
1\fa11omccl Khan, and Dhunput Rai, of the Roy Bareilly 
settlement, arc of opinion that a grove planted by the hold
er during his occupancy should continue to be held by him, 
for a zamindar is entitled to a grove, planted by permission, 
only when the planter dies hcirless. 

8. In respect to Rule II, Major Ouc;elcy made no 

1 II 
• observations, but on Hule III, he 

Ru e . .a. person m11y h11vc 
t,ivcn a sum of money to the pro· 0 bserves :
]>rictor of a. vill11go for n piece of 
!nod on which to plant 11 grove. " By this rule no option is 
Iu such CMcs the occupant of the . 
grove will be maintained in po$· given ; decree holders mu t pay 
eciosion of whatever :igl1t• ho may rent for their ba"h thou ah for 
Jumi pllr('ha~cd, ond it will be tho o ' o 
duty of tho Settlement Olliccr to some reason it is laid down that 
nPccrtain ancl rocord what tho nn.· • 
turo of such rights iMy br, more the amount of such rent is not 
c~pccially with rc!lnrd to the dis· to be determined by the scttlc
posal of tho land m tho O'l'011t of 
the grove being removed. ment courts. 'fhis compulsory 

Rulo Ill. The proprirtor of . 
n village nJDy l111vo voluntnrily payment of rent IS no doubt a 
mndo o"rer to some poreon other h d h" · tho t 
thnn n mere cultirntor, a picro of ar s ip in some cases, ~ recs 
lund on which to plant n gro,·~, and of the M.gh may be still standincr, 
the granter may have exercised n . b 

full proprict~ry . ri~ht ovcT tho the land occup1ccl by them has 
trcce, nnd hitherto been exempt ld f .r 
from thu pn.ymcnt of rent. IIcre been he rent ree 1or gcnera-
tho occupation of the lnnd is by tions and is now unassessed by 
f11vour only, and the owner of tho 
tl'('l'~ cnnnot c.;Inim ~ be maint~in· us unless the aggregate area of 
ed m p<»•css1on wit bonL poymg , , 
rent, should such rent be dcmandecl baghs exceeds l 0 per cent of the 
of him. His right of .Property in total area of the villa!!C in which 
tho trees will bo mruntnmed no· b ' 

cording to U10 local custom, whnt· case it has been probably very 
O'rCr that may be found to be. 

1
. h ] d ,, 
ig t y asscsse 

9. Lucknow Division.-Mr. Capper writes:-" In case:; 
under Rule III the owner of a grove has a right of property 
in the trees but none in the land, he is thc1·cfore Jiable to the 
maJ.guzar's demand for rent, and has no concern with the 

revenue assessed. 

" Or in other words. The one owns the land, trees 

and all, and pays revenue if assessed. 
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" The other owns only the trees and pays rent for the 

land if demanded. Either may do with his own 1>ropcrty, 
'rhatcYcr is i<anctioncd by l:nv or local custom, but the 
value of the property is very different." 

1\fajor Chamicr agrees with the above remarks. 

Mr. Harington states that, iu his opinion the circular 
docs not profess to be exhaustive, and merely gives a certain 

clas:sificatio::i of certain kinds of cases. He has therefore 
never felt bound by it when different facts had been elicited 

hy the actual enquiry in any specific case. 

i\1r. Butts observes: 

"It is a question of fact whether the owner holds only 

of favour or not. It docs not seem to follow that because 

he was only grantecl of favour he may not have held of 
right, as in the case of shanklups where the landlord has 
cli,·cstcd him~elf of all proprietary right in favour of the 

grantee. In other cases it would seem that the owner of 

the trees ]lad no right in the land, he could cut down the 
trees .but could not replant without the landlord's permission, 
and there would ~cem to be no control over the demand of 
the latter foe rent. 

"Though," he adds, "I think that if any alteration of 

tl1e rules wzrc necessary, it might be that the holder should 

be entitled to a right of occupancy, so long as he devoted 
the land to the 1mrposc for which it was originally set apart, 
and subject to the usual local customs regarding the sanc

tion of the landlord in the replanting of the grove if it were 

cut down. 

"This would protect Government, which has an interest 
in the cultivation of trees and has granted 10 per cent of 

the area. of the village free of assessment for the purpose." 

In respect to the cases noticed by Major Ouselcy, in the 

15th and 16th paras. of his report under reference, Mr. 

II. S. Reid writes:-
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"In the 3rd class of cases the difficulty is tl1e rcgiila
tion of the rent. The rent should be a certain portion of 
the produce of the land, that is of the fruit, or if the grove 
is used as a grazing ground, a portion of the gl'nzing dues. 
Should the trees be cut down and the land cultivated, the 
occupant should pay the ordinary cultfrating rent. The 
settlement officer, Roy Barcilly, argues that, because the 
Tights in groves coming under the 3rd class have always 
been freely transferred by the parties in possc.~sion; there 
is no real difference in the nature of the tenures of the 1st 
and 3nl classes. There is, however, a real and a very mate
rial difference. The owner of the grove iu class 1, i<> 

owner of the land. Ile may cut down his tree , cultivate, 
&c., and yet he cannot be called upon to pay rent for the 
land. On the other hand the ownci· of the grove in class 3 
is not owner of the soil. He may have been autLorizccl by 
the general custom of the country to transfer his own 
rights, but he could not transfer the right in the land. Ilis 
successor or representative, whether by descent, gift or pm
chasc, could have no ownership in the land, at any rate after 
the grove had disappeared and the land were brou{;ht under 
cultivation. In the Nuwab1, the culfaatcd land would soon 
have appeared in the nikassi and rent would, I imagine, 
have been taken by the party who held the village kabuliat, 
were he ta.lukdar, zamindar, or farmer." 

Sadr Munsarim KaHpergas is of opinion that Ruic 
III admits of modification to a certain extent, and obserrcs 
that where groves have been planted on plots of laml 
granted by landlord, the planter can claim no right in the 
lan<l without paying rent if demanded, though he may 
enjoy his right to the trees according to the established 
usage and custom of the country. Sadr M:unsarim Ikram
ullah Khan thinks that no rent should be fixed on groye 
lands held by chukdars when such lands are not under cul
tivation. He would not propose to assess such grove lauds 
as come under Rule III and the owners of which pay a 
certain portion of the sale proceeds of the trees thereof 
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to the proprieto1· of the village, but grove lands 11eld by 
persons not competent to alienate them should, in his 
opinion, be lightly assessed. 

Extra Assistant Commissioner Sheo Sahai, is of opin
ion that to fix rent on groves, the planters of which have 
no title to land, is contrary to the law of the country, and 
suggests that, in the event of a grove having been cut down, 
the owner of the land must cause it to be i·e-planted. In 
respect to Rule III the sadr munsarim would assess all such 
groves as were planted by cultivators on a portion of their 
cultivatecl land, and which have been re-cultivated after the 
tl'ees bad been removed. 

Sadr M(msarim Azlz-ud-din would not modify Rule 
II, but in l'espect to Rule III he considers it contrary to the 
cu~toms of the country to fix rent on a grove which was 
planted on a piece of land given by a village proprietor to a 
cultivator or any other person, whose possession of land is 
a mere matter of favour, though his right to the trees is 
unquestionable. 

Extra Assistant Commissioner Sufdur Husein of the 
Barabunkee Settlement, would allow Rule II to stand 
as it is. 

Sadr Munsarim Kurrim Ahmed states that, accord
ing to existing usage the proprietor of grove lands gets a 
portion of the sale proceeds of the trees when cut down and 
sold. Jic thinks that the holders of grove lands i·efusing 
to re-plant the same after the tl'Ces are removed shoulcl 
be ousted. 

Sadr Munsarim Mahomed Ahsan of tahsil Ramnag
gar, thinks that to fix: rent on groves is conkary to usage. 
In respect to grove lands which were found to be under 
cultivation at the time of settlement and have been in
cluded in the assessed cultivated area, he is of opinion_ that 
rent may be fixed on them, and in like manner he would 
assess gl'ove lands when trees have been cut down and the 
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Janel brought under cultivation. But he would assess lightly 
all newly planted groves shoultl the grove lands exceed the 
10 per cent exempted area. 

10. Fyzabad Division.-Mr. Carnegy, the Settlement 
Officer of l~yzabad, remarks that Rule II is an eminently 
just one, but to give effect to it "two things should be al
ways kept iu view viz., was the price paid (1) a mere 
nuzerana, or (2) a veritable and valuable consideration ?" 
Ile then adds that, " under the first of these contingencies, 
a l'ight of prope1:ty in the trees only is usually conveyed, 
aucl in the other, the rights extend to the land also. But 
this distinction of prices will be difficult of ascertainment 
unless a deed is forthcorr.ing, <ind under such circumstances 
the court can only fall back on the custom of the neigh
bourhood." 

Mr. Carncgy remarks regarding Rule Ill " under Rule 
III the case is contemplated of a proprietor having volnu
tarily made over some land to a non-cultivator who has 
hitherto enjoyed proprietary rights free of rent, antl it is 
proYided that in such cases the right will be maintained, 
local custom being followed. 

" An additional provision appears to be rcqui1·cd under 
this rule, that is, if the grove has been planted for the 
public benefit (as is so often the case), and the planter has 
thus not been in the enjoyment of the fruit of the grorn 
which, with the concurrence of the owners of both land 
and trees has been partaken of by the public, it will not 
be open to either party to destroy the trees, and the land 
will lapse to the owner of the village when the trees dis
appear. 

" Such a provlSlon will protect the interests of the 
1mblic, while the original intentions of the planters and the 
landowner will have been alike f ulfillcd." 

Major Clark makes no special remarks a.s to groves 
planted on purchased land, but referring to Rule III states 
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that, it has always appeared to him very severe, and writes 
as follows :-

"As the rule now stands it contemplates a fair and 
mutual contract between the landlord and the planter of a 
grove. The former says, 'I will give you land if you will 
plant a grove on it.' The question then to decide is, docs 
this contract imply that a rent would be, or could be de
manded by the landlord whenever he chose to do so, and 
docs it imply a consent on the part of the planter of the 

grove to pay a rent when demanded? 
• 

" What this contract im11licd, can only be ascertained 
by finding out, what the custom was during the Nuwabi: 
regarding such transactious. Now custom, as M:r. Currie in 
his groye circular justly remarks, will be found to vary 
in every claka. In some elakas the custom could be easily 
asccrtainccl, in otheni it could not; while as regards mauy 

of the varied rights in a grove, my experience has taught 
me that in the majority of the talukas that I have had 
any thing to do with the custom is only being fashioned 
now, aud that because of the settlement operations. 

" I would therefore like to sec Rnle III alteretl after 
tl1e words ' hitherto exempt from the payment of rent.' 
I would have the rule thus. Here though the occupation 
of the land of the grove is by farm only, yet the owner of 
tl1e trees can claim to he maintained in possession without 
paying rent, as long as the grove remains a grove. But 
should the owner of the trees cultivate any portion of the 
laud included in the grove be will be liable to pay rent, 

if demanded of him by the landlord. His right of pro

perty iu the trees will be maintained according to. local 

custom, whatever that ma.y be found to be. In adopting 

this alteration I consider that not only will Rule III be 
fairer to the owner of the grove, but I believe it would be 
more in consonance with the real feelings of both the land

lord aud the people generally. Landlords or lessees, as a 

general rule, never demanded rent on any grove, and I haYc 

• 
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a firm belief that in badly managed clakas, or such as be
long to landlords who leave the real control of their estates 
to their karindahs, and in estates the owners of which are 
grasping, it is because Rule III gives such men the right to 
demand rent on groves that rent is now demanded. These 
very men, while they demand the rent, know that they are 
acting contrary to what the natives themselves think is right, 
but having the law on their side they care not. I would 
like to see this power taken away from them in cases under 
Rule III. If this rule is altered there must be a clause de
fining when the Ian~ of the grove can be taken up by the 
landlorn. Some of the trees of the grove may fall down or 
be displaced in some way, thus leaving a portion of the land 
free, and these trees displaced may be scattered ones and not 
altogether in a mass, and unless under such circumstances 
the power of the landlord to resume and occupy the land 
thus set free, is not defined, there will be scope for litigation 
and oppression hereafter. 

" With reference to 16th para. of Settlement Officer 
Roy Bareilly's report I 'vonld not decree to the class of such 
owners of groves as are mentioned in Rule III, an under
proprietary right, for they are not entitled to such a status . 

. If the rule be altered in the way that I have suggested or 
in some other similar manner the effect will be, lst; to retain 
the owner in possession of his grove; 2nd to permit him to 
hold it rent free as long as the grove exists ; 3rd ; the right 
in the trees will be defined by custom. If the rule is so 
far modified as to secure all this to the owner of a grove 
under Rule IV, it will give him a position which he is fairly 
entitled to without wronging the landlord in any way." 

Extra Assistant Commissioner Ali Hoosein of the 
Fyzabad settlement, in referring to groves planted on pur
chased land observes that Rule II, though it indirectly 
suggests that the settlement officer should proceed to in
vestigate claims to rights in such groves, yet it does not 
define the principle upon which he has to determine the 
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points invohccl in the 1ssue. Ile therefore consi<lcrs that 

it ought to be asccrtainctl whether la.nd was acquired by 

purchase on a deed of sale or by payment of nuzura.nah 

money to <Wtain possession. He then observes that if the 

land is acquired by purchase the proprietary right should 

l>e considcrccl a'! absolutely belonging to the transferee 

iudcpcudent1y of the existence of the grove, but if by pay

ment of uuzuranah the possession will be conditio1ial, that 

is, i>uhjcet to maintaining the grove, and the proprietor of 

tl1e grove shall have no right to rcmO\'e the trees ancl 1·etain 

the lancl in any other way than that stipulatetl for ; and 

when he maintains no grove his right to the trees ceases. 

Referring to Rule III, the Extra Assistant Com

missioner writes that when lands are given by the proprietor 

of a , ·illage to a non-cultivator, wl10 has hitherto enjoyed 

proprietary right of the grove irrespective of his paying rent, 

the owners of sneh groves have no right of property in the 

laucl. 'l'hci1· position in respect to land is analogous to that 

of mu'afl<lars to whom lantl has been granted by zaruindars. 

In respect to grove.." planted on purchased laud, Extra 

Assistant Commissioner Munshi Sbeopersad is of opinion 

that persons who purchase land from the proprietor and 

})!ant grorns thereon should be rcgardetl as owners of the 

land and competent to alienate it. 

With regard to Rule III he writes that when the planter 

of a groYe bolds the land by virtue of gift from the proprie

tor, and if he has sunk a well on the same aud built an 

enclosure, the land should not be resumed. 

Sadr l\Iunsarim Chcranji'. Lal remarks that so long 

as the trees exist tl1e holder of the gro\'e shoulcl be allowccl 
to retain po~sc:sion, but when the trees arc cut clown the 

laud should be taken up by the occupant of the 'illagc. In 
respect to Rule II he says nothing. 

Syacl IIO!!ein, Sadr l\Iunsarim of Baraich, thinks that 

where the grove land is uot covered by the 10 per cent 
(.) 
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exemption rule, there the Government is at liberty to assess 
it lightly. 

In 1·espect to gi·oves planted on purchased laud the 
Commissioner, Colonel J. Reid, concurs in Mr.' Carnegy's 
opinion that if there is a deed, its terms should be upheld, if 
not, the decision should be in accordance with local usage; 
but unless the usage has been affirmed in previous decisions, 
evidence as to its existence should always be recorded, both 
parties being allowed to name witnesses; and if the enquiry 
is not made by the Settlement Officer the file should be sub
mitted to him for orders before the case is decided. In regard 
to Rule III, he records that Circular No. 63 of 1863 does 
not profess to provide authoritatively for all cases, and in 
disposing of these regard must be had to any well defined 
local custom which may be found to exist. Circular No. 23 
of 1868 will be a great check on landlords, for if rent is 
demanded the grantee will generally cut the trees and the 
land will become liable to assessment under this circular. 
This remark, says, Colonel Reid, "does not apply to special 
cases, such as vicinity to towns : the fruit of the trees is al
ways saleable." 

Seetapoor Division.-Mr. :Bradford considers that Rule 
II is a good one, but that Rule III is not so, is rather harsh, 
and contrary to village custom. He gives his reasons in ),is 
1·emarks under Rule IV. 

Assistant Commissioner Rai Ajudhia Persad records that 
Hindoos, especially Rajpoots and Chuttrees, think it a pious 
deed to plant groves, and the sale of the fruiL of such is a 
disgrace to them. 

In groves planted upwards of 60 or 70 years ago the 
persons who planted the groves held equal property in the 
land with their title to the trees, no distinction was known, 
and they possessed the right of planting fresh trees in lieu 
of those cut 01· which were blown down, &c., and such groves 
were mortgaged and sub-mortgaged and sold and re-sold 

without any interfe1·ence on the part of the zamindars. 
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He considers that the terms of Clause III of the circu
lar are harsh a-i regards the planter of the groves, and entirely 
opposed to all custom, that is to say, the proprietor should 
not be allowed to take rent for grove land. Such was never 
the custom, the land used to be given free of any such con
dition or implied understanding, with a view to beautify the 
village and to redound to the donor's credit; neither the 
donor nor donee ever contemplated foe taking or paying of 
rent. Had rent been ever taken we should not have found 
the groves we now sec on all sides. 

Extra Assistant Commissioner Munshi Birj Lal remarks 
in respect to Rules II and III :-

" Clau'>c II. If a zamindar has sold land for the purpose 
of grove planting he can have no further interest in such 
plot, and it ougllt to be helcl by the purchaser as a separate 
chuk, only the revenue demand being levied from him. 

"Clause III. It is against the intention of Government 
and contrary to the spirit of Circular No. 23 of 1868, and 
entirely opposed to local custom, that rent should be demanded 
for a grove. The custom is that the planter can sell, cut, or 
mortgage his trees without interference from the proprietor 
of the land on paying either one-fo~th of the price realized 
or one-fourth of the wood cut or sold to the proprietor : no 
rent was ever paid. 

" It is true that in special cases where a proprietor has 
been sorely pushed for means to pay his ja.ma he has some
times sold or cut down all the groves on his estate, no mat
ter where they were. 

"I distrust the statement made by some of the ryots in 
talukdari estates that they have only a right in the wood and 
fruit,:md all at the pleasure of the talukdars,and am persuaded 
that such is not really a voluntary statement of a custom 
known to exist, but an admission made out of fear of the 
talukdars, as some make these statements and others hold 
out against such admission. Any well defined cnstom cannot 
be deduced from such admissions. I come to two conclusions. 
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" 1st. The property in the laud is quite distinct from 
that in the trees. 

"2nd. The holder of the grove cannot plant fresh trees 
without the consent of the pl'oprietor of the land. If rent 
is allowed to be taken for groves their culture will not be 
extended." 

Sadr Munsarim Pundit Somnath, makes no remark 
on Rule II, but in respect to Rule III observes that he 
knows of no custom by which a proprietor of the village is 
justified in clcmanding rent from holders of groves who are 
not possessed of any right of property in the land, nor has 
anybody ever heard of a person being turned out of his 
grove for notpaying rent: why then bring in any such i·ule 
now? 

If groves be ever assessed by proprietors the assessment 
should be so trifling as not to give their holder cause for 
complaint and affect the recent orders (Circular No. 91 of 
1868) for the cxtensi on of grove plantation in the province. 

Sadr Munsarims Murtaza Beg and Nasfr Beg, arc not 
aware of any custom which sanctions assessment of groves 
planted with the consent90f the proprietor of the land with
out any idea of his fixing rent in the grove land. 

Extra Assistant Commissioner Ha1'8ukh Rai, of the 
Hurdui Settlement, thinks that Rule II does not require 
alteration, but in respect to Rule III is of opinion that 
holders of the groves mentioned therein do possess an inheri· 
table title. 

Niaz Ahmad, Sadr MUn.sarim of Kheree, and Isr1 Sing 
of Lukhimpoor, state that in their opinion the holder of the 
grove is· a proprietor of the trees only and the right of proper
ty in the land belongs to the landlord, but when groves are 
planted by a zamindar, the power of alienating the right in 
the trees and of that in the land lie in him, but when groves 
are planted by a cultivator the power of alienating the right 
of property in the trees onJy can be possessed by him. 
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Sadr l\funsarims Banke Biharl. and Ramdt\ss would 
not assess groves held by a cultivator so long as the trees are 
not removed and the area does not exceed the 10 per cent 
allowance. 

They are of opinion that old zamindars can alienate 
their groves with the land, but others caunot. In short, a 
cultivator who has planted a grove on a plot of land grantecl 
by a zamindar can bring no claim to possession without 
paying i·ent if demanded. 

Extra Assistant Commissioner Ikramullah Khan would 
not suggest any alteration to Rule II. As to Rule III he 
ohse1·ves that the holder of a grove land mentioned in this 
rule possesses right of property in the trees. This right he is 
competent to alienate, and he has also the power of replanting 
the fallen trees without the permission of the proprietor of 
the land. 

Sadr Munsarim Mahomed Yabia, proposes no alteration 
to either of the rules, while Sadr Munsarim Mahomed BU.sit 
suggests that a time for replanting fallen trees be prescribed 
and in case of failure the grove land should be assessed. 
Ile further observes that he would i 'cempt from assessment 
every grove that has the appearance of a grove, but when 
the trees are removed he would consider the zamind:ir as the 
owner of the land. 

12. Roy Bareilly Division.-Mr. King writes as fol
lows:-

"The second case, Rule No. III, is one in which a grantee 
has exercised full proprietary right over the trees. 

"The tenure is said to be by favour. I hold this to be 
wholly bad law; any grant followed by possession as in this 
case is valid, and the law will presume a sufficient consider
ation to have been given. Thus then the rent free tenure of 
the trees should be, I think, maintained according to local 
custom; at any rate the cow·t should be no party to breaking 
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the title, .and if the tenure was crippling the malguzar, he 
could probably make his own terms by surrca<lcring some 
1mrt of the laud on which the grove stood to the holder of 
the grove, but I believe, in practice, such a case as this sel

dom occurs. 

"My answer therefore in the second case is much the 
same as in the first :-maintain the reut free tenure and leare 
the malguzar to his own remedy. 

'"l'he circular is wrong because bad m law, and the 
imposition of rent should not be allowed. 

"Referring to para. 16 of Settlement Officer's report, it 
will be gathered from what I have said above, that I agree 
with him so far as I advocate no difference of treatment of 
the two rights, but I hold that there is a clear difference in 
the rights themselYes, and indeed the Settlement Officer 
himself has pointed it out. Referring to his proposed form of 
decree I would substitute the word 'according to the custom 
of the tenure' for, 'so long as it remains uncultivated,' 
otherwise he must pay rent for it, as an under-proprietor. 
The custom may be and probably is, as far as my experience 
goes, that he has no right to hold the land at all, save as 

standing room for trees, :nu if the trees are gone, his right is 
gone. Anyhow it seems giving him more than he deserves to 
give him (and I presume, his successors) a title to hold on 
under-proprietary terms. I therefore object to the Settle
ment Officer's proposed form of decree." 

Mr. Forbes, Settlement Officer Pertabgurh, considers 
Rule III rather absolute, and is of opinion that the question 
of the owner's right to exemption from payment of rent, 

&c., should be determined by local custom. 

Of the distinction between the tenures set forth in Rules 
I and III referred to in the 16th para. of Major Ouseley's 
letter, Mr. Forbes writes that, "there is a very essential 
difference in the two tenures and also in the rights trans
ferred. 
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"Under the one tenure the owner of the grove possesses 
a i·ight of property alike in the soil and in the trees, whereas 
under the other the said right is confined to the trees only. 

"Transfers of groves," observes Mr. Forbes, "arc very 
common, but not transfers therewith of any rights iu the 
soil." 

'fhc assumption that tl1c transfer of a gl'ove necessarily 
invohes the transfer of the laml on which it stands, has in 
the opinion of Mr. Forbes mislecl Major Ouscley, and he 
dissents entirely from that officer's proposal as contained in 
the 17th para. qf his report. 

Mr. Mc:\Iinn, Assistant Settlement Officer remarks:

"It is apparent that if valuable consideration was paid 
for the grove grant, as was at least often if not generally the 
case, a presumption of its transferable nature arises. A man 
should be able to sell what lie bought. I may just remark 
that iu my opinion the circular draws an altogether mu:atu
ral distinction between old iiroprictors' groves and grantees' 
gro,·cs. 

"I know practically the talukdar'8 or grantee's title was 
of much more validity than the old zamindar's and naturally 
so. 'l'hc talukdar got the village by conquest, or by paying 
np balances, or by 1mrcha..<1e, ancl in either case he would 
doubtless consider himself as having caruecl and being enti
tled to the whole proprietary right in the village. 

"His ethical code would not stigmatise the utter evic
tion of the okl zamindars, men of an originally adverse 
interest ; but few meu indeed would have so outraged public 
feeling as to resume grove grants sold to their bankers or 
granted to shunkulupdars without some plausible ground, 
or unfoss the grant had become absolute. I think it is a 
great mistake to say that because the talukd:ir voluntarily 
granted a grove perhaps for a round sum of money, there
fore the rent free tenure was as of favour and need not be 
respected by us. The natural converse is that grants ruade 
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involuntarily, over a slow fire, for instance, sl1ould be 
cnf01·ced. 'fhc same policy or omission is followed in Act 
XXVI of 1866, under which a transferable sub-tenure can 
be granted to a proprietor who held, prior to the annexation, 
the taluka, but relatives of the talukdar and purchasers who 
have quoad the talukdar a much stronger claim, are denied 
a hearing. I think the former class get too much often. Of 
course some measure may be in contemplation, but its uncer
tainty se1·iously cripples settlement officers, who arc often 
the arbitrators and a<.hisers of the imrties and who will Lave 
little influence if they cannot authoritatively announce 
what is the law and the whole law." 

Sadr Munsarim Syad Mahomed Akbar is of opinion 
that owners of groves who have failed to establish their 
l'ight to land acquired by sale or by a gift, may be allowed 
to retain the right of enjoying the frnits of the trees so long 
as they reside in the village. 

Sadr ~Iunsarim Mahomccl I smail considers the cir
cula1 to be perfectly consis~cnt with the prevailing usage 
and customs of Tahsll Behar. 

Sadr :Munsarim Mahomcd AbtlulJah would make no 
alteration in the circular, but is of opinion that, if a grove 
was planted by permission of the village proprietor the hold
er may be allowed to continue in possession. so long as he 
pays a part of the produce, if he bas been used to pay it ; 
and if no rightful owner be forthcoming, the village proprie
tor is competent to give it to another person fot• a certain 
period. 

Ujagar Lal believes that it is quite against the usage 
of the land to fix rent on groves. 

Extra Assistant Commissioner Pandit Madho Parsbad 
of Sultanpoor thinks that Rule II is in confot•mity with 
the existing usage, but in respect to Rule III he observe that 
the custom, which amounts to lex loci, of rentin~ any kind 
of grove does not exist in Oudb, aucl the holders of groves 
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ought to be maintained in possession so long as the trees 

exist, the land of the grove being the property of .the village 

propnetor. 

Sadr l\lunsarim Syud-ud-di'n wouhl make no alter

ation to Rule II. 

Sadr :Munsarim Hosein Ali agrees in op1mou with 
Extra .Assistant Commissioner Pundit Madho Pershad. 

Sadr Munsarim Khizr Mahomcd thinks that a zamin

clii.r who Rharcs in the produce of a grove may be allowc~ to 
fix rent w11cn the grorn produces nothing and when the 
owner thereof fails to give him his share, though 1mch au 

a~,;cssmcnt he cohtrary to custom. Ile is also of opinion 
that wheu trees arc cut down and the owner fails to replant 
the grove laud, the landlord will be competent to fix a 

regular rent. 

13. In quoting this rule the Settlement Officer H.oy 

Rulo IV. Th<" grorn lllllY ha"fo been 
pla11tcd by 11 common cultivator by ]X'l"-
111~ion of tho proprietor, nil(! P\Wh culti
vator mny or may not }1avo po.id rent for 
tho lan<l. In ant.'h cast.'d tho occupnn~.v of 
the lrl•cs 11111l!t follow tho occupancy of the 
Jnml ; and if tho cultivnt.or i~ turned out of 
tho Jotter ho will lose nil int.crest in th•J 
fo11ucr. 

Darcilly writes (in the 

18th para. of his report) 

as follows. " The word-
ing of this rule is so loose 
that the meaniug is ne

cessarily vague. It lays 

down that the possession 

of the trees follows the posRcgsiou of the land. Docs this 

mean the lancl of the h.:igh or the laud in possession of cul
tivator? It cannot be the former, as at the time that circular 

was penned cultivatoN were not supposed to have any right 
in laud at all and therefore could be di~possessed of their 

biighs at any moment. But it is probable that the latter 

interpretation has been generally adopted in other districts 

as well as iu this one. · In this case the proprietor has only 
to raise the rent on tho cultivation, thereby driving out the 
tenant, to deprive him of the bagh." 

H. Luclcnow Division-Referring to the above observa

tions Mr. Capper records thus:-

D 
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"As I took itart in clraftin~ the C'ircular I mny ~ay tl1nt 
the intention of H.ule IV wa.'! that when the cultivator cca:,c 
to occupy land in the village he loses all interest iu the 
trees "hi ch he has been allowed to plant, provided that he 
lms acquired no special right by gift or contract. It i-; 
perfectly possible that by raising rents the landlord may 
drive a cultivator from his holding: but as he is proprietor, 
and the cultivator a tenant-at-will, I fail to sec the peculiar 
hardship. It is the iutcl'Cst of the landlord to retain his 
culti,ating tenants-at-will, and rackrentiug would ruiu him. 

I do not myscli sec that any change is required. The 
GLh section of the circular leaves a wide option to Settle
ment Officers." 

Major Chamicr agrees with the above remarks. ~Ir. 

Harington adds that the circular shackles enquiry, in so far 
as courts limit their investigations by it, a.nd as it was issued 
at the earliest stages of the settlement it might now be 
abandoned. l\fr. 13utts writes "that there is no control 
over the landlord in his demand for i·ent; that he has always 
unde1'l>tood that a. cultivator has a proprietary right in the 
trees, though it may be of a more limited natu;·c than the 
rights mentioned in the two preceding paras., as that tl1c 
landlord shall have one-fourth of the price of the sale of the 
trees on such sale by the owners or a certain proportion of 
the yearly produce of fruits. It is often very difficult to 
know by what action the cultivator has forfeited his right to 
t.l1c trees. The grove would lapse to the landlord on his death 
without their or his voluntary relinquishment, but :i\Ir. Butts 
docs not think that the lo.ndlord could arbitrarily clispos~ess 
tl1c owner, and that if he did exercise his right to demand rent, 
that the cultivator could appropriate the trees, or that he might 
do so previous to leaving the village for another if he chose, 
always surrendering to the landlord his share of the sale 
&c. Ile has seen numerous claims in wl1ich a former owner 
of a grove, only a cultivator, claimed his right, and that lie 
has ouly been dispossessed within limitation, and as far as he 
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can remember they have shown enough right to entitle them 

to decree, as in the latter case they would seem to have a. 
right by occupancy so long as they have not violated any of 
the conditions or customs under which the grant was origin
ally made, that is, for one, that they had not deserted the 

village, and so long as it is conceded with o. strict regard to 
the custom prevailing in such a right, it may be unnecessary 

to decree that so much should be given, but I do not think 
that any landlord would object. 

"It seems to me that tl1e interest of a cultivator in 
land that h~ been planted with a natural produce that may 
last for 100 or 150 years, and that he may have inherited 
from his father and may hand down to his son, is different 

from his interest in land that he plants with au annually 

changing series of crops." 

Mr. II. S. Reid writes :-

" The fourth class of cases is the most difficult to deal 
with. It is truly obwrvcd by the Settlement Officer, Roy 
Bareilly, that the proprietor has only to raise the rent on the 

cultivation, thereby driving out the tenant, to deprive him 

of the bagb. 

"It is not to be supposed that the permission to lavy 
rent on groves coming under Class Ill was iu*°udcd to be 

withheld from Class IV. Often cultivators owning Mghs 
arc able to pay the high rents they do fur their cultivation 
only by reason of the profits accruing from the fruit, graz
ing, &c., of baghs which they have long held. 

"The result (as the Settlement Officer notes) is that if 

the pt'oprictor demands reut for these uaghs he drives the 

cultirntor from his holding and consequently forces him to 
relinquish his Mghs." 

)lr. Capper fails to sec any hardship in this i.-tatc of 

thing·, 'l'hc iulcntiou of Ruic lV, writes Mr. Capper, was 

" ti.tat when the cult1valor c1.:ru;cd to occu11y land 1n the 
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village he loses all interest in the trees wl1ich lie has been 

allowed to plant, proYiclel that he has acquired no specidl 
right by gift or contract. l cannot assent to Mr. Capper's 

principle or argument. I believe that ML·. Butts is much 
nearer the mark when he says, 'It seems to me that the 
interest of a cultivator in land that has been planted with a 

natmal product that may last for 100 or 150 years and that 

l1e may have inherited from his father and may band down 
to l1is son is different from his interest in land that he plants 

with an annually changing series of crops.' 

"There arc in Oudh many N abotbs who need protection 
from a greedy Ahab, and the Government should extend to 

them that protection. It not only seems, but is, monstrous 

that a lancUord by demanding an exorbitant rent frolD a 
tenant may deprive that tenant of valuable property which 

he and his ancestors have macle and held it may be for 
more than a century. A cultivator who owns a bagh in the 
village in which he cultivates should be treated as a tenant 
with right of occupancy, that is, his landlord should not be 

allowed to deprive him of his bagh, so long as he is paying 

or i& willing to pay the rent he has hitherto paid on a fair and 

equitable rent, if the old rent were under that mark.'' 

Sad!· Mnnsa1'im Kall Pergas is inclined to believe that 
Rule IV ought to be modified so far as it relates to the 

dispossession of groves, on the holder being ejected from the 

land cultivated by him. · 

Sudr Munsarim Ikram Ulla adds that the usage seems 

to he that when a cultivator possessing a grove gives up his 
land of cultivation ~vith it, he loses . his possession of the 

groves. 

Extra Assistant Commissioner Sheo Sahai thinks that 

groves planted on lands granted by the proprietors of villages 
must not be assessed, and that the Qoldcr may have the power 
of alienating it. 
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Sadr Munsariro Az1z-ud-d1n writes t11at if a cultiva
tor possessing a grove be ousted from his land of cultivation 
he must not be dispossessed of his gro,·e unless he deserts 
the village. He further thinks that holders of groves planted 
by virtue ofroyal furmau or other similar authority indepen
rlent of the landlord, must be maintained in full right. He 
is of opinion that the usage with regard to groves in towns 
must be followed. 

Sadr Mtinsarim Kur1m Ahmed w1·itcs that it is con
trary to existing usage to dispossess the holder of a grove 
on his being ejected from his land of cultivation unless the 
grove was planted by him on part of the land engaged by 
him and for which he may have paid a rent inclusively. 

He believes that it has been the usage of this country 
to alienate groves but to the residents of the same village, 
and that the permission of the zamindar was not necessary. 

Extra Assistant Commissioner Sufdar Hosein puts the 
following interpretation on Rule IV :-

That where a grove was planted on a piece of land 
separate from the land of cultivation, the holder of the 
grove, though ejected from such land, may be allowed to 
retain possession of his trees, subject, however, to the pay
ment of a reasonable rent and t.o his continued residence in 
the same village. 

With reference to para. 5 of Circular No. 53, he 
observes as follows:-

(l). Planters of groves who once occupied the village 
should be maintained in possession of their groves as sirdars. , 

(2). The holder of a grove is competent to alienate 
the trees and not the land, and in the event of a claim to 
rent being brought forward, the principle laid down in Rule 
III should he followed, but wheu the trees are cut down 
the land should be assessed at usual l'atc::;. 
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(3). The alicnecs of groves ought to be maintalllcd 
in possession subject to l'cgular assessment. 

(4). The holders of groves in large towns ought to be 
continued in possession of the land and of the trees, and 
the principle laid down in H.ule III, should be followed in 
fixing rent. 

(5). Holders of groves who may have lost their 
proprietary title to the village owing to the law of limitation 
and who are of the same family as the present occupant, 
might with justice be exempted from assessment. 

15. Fyzabad Division.-M.r. Carnegy's remal'ks m 
l'cspect to Rule IV, run as follows:-

" This rule is contrnry to usage. The local custom 
here is (l) if a man ceases to cultivate, but continues to 
reside in the village, he retains possession of his grove, 
and (2) it was not unknown for former cultivators to 
transfer their rights in trees, and the right of the land
lord to a fourth or a half of the purchase money has in 
some instances been recorded on admis11ion of the parties 
in the settlement proceedings. 

" It is thus obviously unjust to disconnect enltivatot·s 
by rule from their rights in groves which by custom they 
have long enjoyed; at the same time it must be admitted 
that the right of transfer was exceptionally enjoyed, and it 
would therefore be inexpedient to confer a general right of 
grove transfer to be exercised by all without exception. 

"Provision should therefore, I conceive, be made that 
a heritable right of possession will be allowed in such cases, 
subject however to the condition that if the cultivator leaves 
the village he forfeits his rights in the trees. 

"It must however be understood thn.t if the trees were 
not i>lantcd by, but were mei·cly made over to, a cultivator, 
m order that he might for the time enjoy the fruit, it is 
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\\'itl1in tlie power of the pro1wicto1· to resume them at his 
pleasure, unless the cultivator can show cause to the contrary. 

" But it will be found that other rights exist in gl'Oves 
besides those maintained in the Settlement Commissioner's 
:3rd para. and of which I have written above. 

"To these I will now allude, proposing such rules as 
I think necessary for the disposal of claims when they arise. 

" (a). Co-sharers have been known to plant groves in 
the common land. Some of these consider themselves to be 
the owners of the trees only, while others make the trees the 
ground work for claiming a right of property in the land 
also. In such cases there can be no question as to the 
ownership of the trees; as to the land, if the right to that 
cannot be mutually adjusted, it must be disposed of in accor
dance with the law of limitation. 

" (b) . Proprietors were in the habit of giving patches 
of land in mu'aff, murwut, or jaghfr tenure, and instances 
arc known of groves hayjng been planted without pi:!rmis
sion to a greater 01· less extent on such lands, by the 
l10lde1·s. In such cases the right to the g1·ove lo.nd will be 
governed by the rules that for the time being, apply to the 
entire grant. If it be a mu'afl grant it will follow the 
mu'afi rules; if a murwut, the murwut rules, and so on. 

" If a right is establisbed to the grove land, this will 

•Section 46 Rent Act. 
cover the right to the trees also. 
lf, however, the contrary be 

established, the holder may be ousted; but treating trees as 
standing crops* he should in my view be allowed compensa
tion for them by the landlord. " 

Having as above recorded his views on the tenure of 
groves, Mr. Carncgy proceeds to treat the subject of assess
ment of groves generally as follows :-

" In regard to the word rent, I accept the definition of 
the Oudh Rent Act. In the majority of cases landowners 



32 GROVES. 

receive no i·eut from groves. Where rent is taken jt is in any 
one of the following ways:- · 

" (1). A portion of the fruit, half being the maximum' 
quantity. 

" (2). A cash quit rent, and (3) the full rent of culti

vated land. 

" The last of these modes of assessment is however 
confined to the neighbourhood of towns, where fruit can be 
sold at remunerative rates. 

"It has been asserted that cultivators' groves are 
nominally rent free, but that virtually their cultivation has 
to bear the difference. 

" I admit that this was formerly frequently the case, but 
at this distance of time it is uterly impossible to say how 
much of the old rent belonged to the ryot's cultivatiou ancl 
how much to his grove. If therefore there is nothing to 
show that a definite portion of the rent is on account of the 
grove the latter should iu my opinion be held to be rent free. 

"The Officiating Settlement Officer of Roy Bareilly 
lays stress on the fact of groves having been assessed or not 
assessed to the Goverument revenue, but it cloes not appear 
to me that this fact has anything whatever to do with the 
matter before us. 

" The cx.ceptions to the general rule al'e rare, that 
Government takes a certain portion of the net produce of 
the land, but nevertheless tho landlord ha-s not on this 
account been l'Cleascd from the responsibility, with reference 
to those holding rights under him which custom and usage 
have long required of him. If, for instance, faud has long 
been held rent free 01· at less than revenue rates by former 
proprietors no power has been confcrrnd on the present 
malguzar to assess or to enhance such rents merely because 
such land is now fully assessed to the Government revenue. 
It follows as a natural consequence that the same rule must 
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be ac101)ted in regard to groves, provided, however, that it is 
11ot found necessary to set aside such arl'angemcnts for the 

security of the State demand. 

"Another point to be remembered is that the encou
ragement of arboricultUl'c is a prominent part of the present 

policy of Government; hut if we now proceed to stimulate 
the levying of rent upon gl'Oves contrary to long established 
u~age, we thwart the object the Government had in view 
in releasing a portion of tlic area of each village from assess

ment for the furtherance of tree planting, by actually offering 
a premium for the destruction of groves. 

Having these considerations in view, I suggest the 
following rules for the adjustment of rents of groves. 

(a.) "In groves of every description, whatever has 
hitherto been paid, whether it may have been in cash or in 
kind, the same will be paid now, subject however to enhance

ment on good cause being shown. 

(b.) "All groves that have hitherto remained rent free 
will still remain so, with the exception of groves in jagirs. 
In this latter class, if the jagir was held within limitation 
in lieu of service, and the service has since ceased to be 

i·cquired, a fair rent will be claimable. 

(c. I "If a grove has disappeared and the right of the 
holder in the land remains, a fair rent will under all circum
stances be daimable, provided, however, that the grove 

holder was not the proprietor or sub-proprietor when the 
grove was planted, and proYided also that the grove holder 

was not in rent free possession of the particular land at the 

time 1r11cn the grove was plantccl, uudcr either of which 
exceptional cases the land, eren if cultivated, will still remain 

rent free." 

:\lajor Clark in respect to Rule IV records as follows :

"In his 18th para. the Settlement Officer of Roy Bareilly 

refers to H.ule IV. I have always read the rule regarding the 

E 
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occupancy of tl1e land. as the Settlement Officer himself 
states it is read in Roy Barcilly, viz., that if the cultivator 
loses the land he cultivates he also loses his bagh. 

"As regards this rule generally, I think two distinct 
classes of baghs lrnve been mixecl up. The first clnss arc 
those that liave been planted hy a cultivator on land 

expressly made over to 11im for the pmpose of planting a 
grove. The second class are already planted groYes which 
arc given to the cultivator as an adjunct to his cultivation. 

"The ~rst class have been planted by the well-to-do 
cultivators, who have been prompted to plant either by 
religious foeling or a desire to have a bagh called after them
selves. The planters of such baghs may be of any caste. 
No rent is taken on such a bagh up to about twelve years; 
the land of the grove is cultivated, as t"qe shade of the trees 
is not injurious to a crop grown under them till that period. 
The planter of the grove reaps all the benefit of the crops 
grown, and this is supposed to be his payment for the trees 
and his labour of watering and taking care of them till they 

i·cach the fruiting age, which is about twelve years. 

" The second class arc groves that have become the 
property of the landlord as lawaris property or by forcible 
possession, or by having had them planted for l::imself or his 
i·elatives generally. All the groves of a village that arc the 
property of the landlord acquired by forcible possession or 
by the law of lawaris, arc considered the property of the 
village at large. It is from these groves that the landlord 
gives some trees or a whole bagh to a cultivator as an adjunct 
to his cultivation. 

"Now the planters of the groves of my first class can
not come under Rule III, because they are not other than 
mere cultivators, for they are nothing but ordinary kashtkars 
or tenants-at-will. I would like to see Rule IV so altered 
as to admit of a mere cuitivator, whose ancestors or who 
himself planted a bagh, retaining possession of the same rent 
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free, subject only to nny i1ortion of the fruit and wood or 
price of the wood if tree is cut down being given to the 
lancllorcl that custom defines, and this too quite inclcpcn
clcntly of his cultivation or of his residing in the village. 

" i\s regards the second class I do not think auy 
alteration is required in Itulc IV, barring the making more 
clear the present wording of the saill rule." 

Extra Assistant Commissioner Ali Hosein of the Fyza
bad Settlement states that by ltule IV a cultivator who 
}Jlants a grove with the permission of a zamindar, (whether 
on payment of rent or otherwise) loses his possession of the 
trees when he is ousted or when his possession of the land 
ceases to exist, and that mention is also made in the conclud
ing part of section 5 that tbe landlord is the owner of both 
the land and the grove. Ile adds that such a ruling as the 
above is contrary to the former and long established custom 
of the country, which permitted cultivators (or owners) of 
groves to alienate them, and on enquiry it will be discovered 
that such alienation was duly tolerated and admitted by 
i1roprietors inasmuch as they used to receive one-half or 
one-fourth of the proceeds of the sale. 

He further writes that it also appears that when a 
cultivator lost his cultivation of the land he did not at the 
same time lose his possession of the grove, but on the 
contrary he remained in full possession of it as before. 

Finally the Extra Assistant Commissioner is of opinion 
that a zamiudar docs possess a share in the groves, but to 
a certain extent only. The trees, says he, should be assumed 
a~ the produce of the land, and as a zamindar has a share 
in the produce of the lan.l under cultivation, it is out of the 
question that a cultivator should deny him his share in 
the trees. 

Ali Hosein in l1is observations on rights, other than 
those rccortlcd iu Rule IV, aml in ~ remarks on the l'Cllt 
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of groves, follows Mr. Cnrncgy. Extra Assistant Commis
sioner Munshi Sheopcrshacl would propose to modify Rule 
IV by the addition of the following words. 

"'Ihat a cultivator when ousted from his cultivation 
should not be ousted from J1is grove so long as be remains in 
tl:ie village and the trees staud on the grove land, but of 
course he shall have no power of alienation." 

Sadr l\fonsarim Chcrunji Lal is of opinion that the 
holder of a grove possesses a heritable and transferable right 
in the trees but not in the land. Therefore to dispossess the 
planter of his grove is contrary to usage. Should he be ousted 
from his cultivation but continue to reside in the village, he 
may continue to hold possession of his grove on a reasonable 
rent. 

He considers that para. 5 of the grove circular is iu 
accordance with the prevailing custom of the country, and 
all alienations of groves made by holders of groves should be 
held valid. 

Sadr Munsarim Hosein Ali's remarks on the tenum 
and rent of groves are of a general character, and an abstract 
thereof is given below. 

That np to this time the zaminda1· enjoyed no other 
privilege than that he inherited the grove when the planter 
01· owner of it died hcirless. In the opinion of the Sadr 
Munsarim this rule should be made commonly applicable 
to all groves in future. 

That groves planted on khalsa lands by cultivators with 
the permission of zamindars should not be assessed if 
originally given rent tree. Such an assessment would rather 
frustrate the intentions of Government in respect to the 
increase of plantations in Oudh. 

That in some places owners of groves pay annually on~ 
rupee as nuzcrana to proprietors of yfilages. Where this 
p1·acticc exists it should be 11pheld. 
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When the i1roduec of groves planted 011 land adjoining 
cities and towns proves remunerative, the zamindal' is justified 
in a~scssing the land. \Vhen the pl'oclucc of groves is solcl 
by their possessors for support cluring poverty, the land 
should not be assessed, or a share of the proceeds of sale 
should not be paid to the proprietor, but unclcr all other 
circumstances one-fomth of the sale produce should be 
given to the zamindar. 

The power of cutting down the trees should be in the 
hands of the owners of the grove, and in like manner, but 
under the exceptional circumstances noticed below, the 
power of alienating groves by sale or m01·tgagc should rest 
with the possessors. 

On all sales of groves, one-fomth of the purchase money 
should be paid to the proprietor of the land; groves planted 
on lauds adjacent to throughfares for the benefit of the 
public and for perpetuating the names of planters should not 
be liable to alienation in any way, either by the planter or 
by the proprietor of the land. 

If through some cause or other the trees are destroyed 
so as to ail'ect the appearance of the grove, it shall be optional 
with the proprietor whether to give permission or not for 
i·cplanting them, but so long as the appearance of a grove is 
not affected, the planter shall have the power to replace 
the trees destroyed. 

In regard to groves planted on mu'afi lands the Sadr 
Munsarim observes tl1at until the groves be alienated by 
sales the mu'afidar should pay half of the produce to the 
proprietor, who in case of sale should be entitled to receive 
one-third of the consideration money. 

In regard to groves planted on lands given to jagfr
dars (in commutation of salary) without the permission of 
the proprietor, the Sadr J\funsarim is of opinion that such 
groves should be asscs8ec1. 
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Colonel J. Reid writes as follows:-

cc The mle (IV) affects only .trees planted by cultiva

tors, not trees planted by the landholders or others and 
give\1 by the landholders to cultivators. It sometimes 

happens that a few trees are given and not a whole grove. 
There can I think, be no doubt that men who do not plant, 

but who get a grove or a few trees in this way, should 
lose all right to them when they lose their cultivation." 

Colonel Reid thinks that the custom noticed by M1·. 

Carnegy, in his observations on Rule IV, is not a general 

one, and as a rule a man who does not cultivate in a village 

will not continue to reside in it, but the settlement officer's 
observation that the i·ight of transfer was not exceptionally 

enjoyed is just. If any s11ch special local usage is pleaded 
the issue should be fairly tried. 

The Commissioner does not see how such a i·ule could 

be laid down as that proposed by Major Clark, that a 

cultivator who had planted a grove ehould be decreed a 
i·ight of occupancy conditionally on his giving the land 

holder a portion of the fruit or wood or of the price of the 

wood if a tree is cut down. 

Of the other rights mentioned by Mr. Carncgy, the 

Commissioner is of opinion that they must Le disposed of on 

the same principle as other claims to rights in land. 

In respect to Mr. Carnegy's suggestion to give 
compensation for trees as standing crops, the Commissioner 

says that any rule on this point could hardly be laid down. 

Referring to Mr. Carnegy's proposal " that in groves of 

every description, whatever it may have been, in cash, or 

kind, the same will be paid now, subject, however, to 

enhancement on good cause being shown," the Commissioner 
i·cmarks as follows :-

'' This rule would be perfectly fair in all cases where 
the holder is ~ound to have a right of occupancy, but it 
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would not apply where the l:.mdholclcr hacl the power to 
l'ject. In this ca-.c, under the Rent Act the partics ,woulcl 
linrn to come to nn understanding with each other. The 
~ame ohjection npplie.s to the 1n·oposcd rule i1l para. 33, 
regarding gro\'e!'I hitherto l1cld rent free, ancl I don't sec 
how we could is!IUC such a general order. lfaeh case should, 
I think, he decided on its merits, and the decree awarding 
possession of a grove should specify the terms ou which it is 
to be hclcl. Tltc rule in para. 3 t. seems quite fair, but I 
believe that ca e~ would l>c comparatively rare in wl1ich the 
holder retained a right iu the land after the grove h1cl 
disappcarccl." 

16. Seetapoor Dfrision.-It has already been statecl 
under Rule I, that there is a wicle difference between the 
tenures uncler which groves arc l1clcl in the Seetapoor district, 
and those prevailing in the Roy Barcilly dirision. 

Regarding rent of groves, Captain Young writes that it is 
entirely opposed to all custom that rent shoulcl in any case 
he demanded from grove lands except in the Ycry modificcl 
form of a share of fruit sometimes, and of one-fourth of the 
price of timber, if sold, or of the timber itself if cut. 

As to the rnlc laying down that in the case of a 
cultivator, ouster from his holding implies ouster from his 
f/l'Oi·e, Captain Yonng says that all the officers whom he hac; 

consulted seem agreed that it is harsh and entirely oppoRccl 
to custom, and i11 this opinion he fully agrees, and thinks 
the argument a sound one that, inasmuch as the meanest 
cultivator may not be ousted from his standing crops, albeit 
he has only tillccl the lnucl it stands on for a few monthc;, 
much less ought a man to be ousted from the grove planted 
by his fathers ancl tended for many generations perhaps, 
without being allowed to take his crop, that i~, the tree ·, 
with 11im, or being permitted to sell them. 

In making the aborn remarks Captain Young writes. 
" I mu not of cour~e, aclrocating that such a man should 
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be allowed to sell or cut l1is grove, if oustecl from 11is 

cultivation, but am eudcavouriug to show that it is impossi
ble fairly to argue that ouster from the one, should imply 
the loss of the other." 

Mr. Bradford, Settlement Officer Ilurdui, states that 
" Rules III ancl IV ai;e harsh and contrary to village cus

tom. In l'eality the two cases might have been put under 
one head, hut as long as the tree~ stand, the }>lots should 
he exempt from rent and the owner should not be ousted 
as long as the groves exist." Mr. Bradford considers that 
the owner may plant new trees as the old ones fall, so that 
the land may always be a "bagh," and this he may do 

without getting any fresh permission from the zamindar. 
" Kan(mgoes and zamindars," say'3 the settlement officer, 
"tell him that his view is coITect, the principle being that 

what has been given, has been given. The purpose for which 
the land was given is maintained." 

The Settlement Officer t110n l'ecords his Yiews on baghs 
situated in qusbas or towns, such as Sundccfa., Bilgram, Sha

habad, Sandee Palee, Gopamow, &c. Herc he says" a com
plete right of property in baghs will be found, and the lancl 

under grove will amount to more than 10 per cent. of the 
total area of such qusbas, and this laud, held perhaps by fifty 
or sixty different people, has never been considered an integral 

portion of the revenue paying part of the qusba, the 
tenure being complete and distinct from the khalsa, so 

much so that the proprietors, even when poverty induced 
them to cut down their trees ancl to cultivate their plots, 

were never asked to pay rent by the proprietors of the qus
has, and for years prior to annexation, though holding by 

no sanad, they enjoyed perfect immunity from payment 

of any rent or tax." 

" Proprietors of the above,'' says the Settlement Officer, 

"arc found in the principal districts of the North W cstem 
Provinces, such as Allahabad, Agra, &c., where their tenures 

have been re~pectccl, no revenue being levied from them. 
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:\Ir. Jlratlfonl then cxpl:i.ins how the abo\'C lcnnrc 
orginatccl duriug the natirc rule in Samlilah ancl other 
'Iusba,; of the Ilunlui district, and observes that as the 
British Gorcrnment professes to carry on things rui it found 
them in respect to the tenures in question, he is of opinion 
that the Reza. )!ilk.Int i)crsons shoulcl not pay anything and 
must be C)l.cmptcd from a~~cssmcnt. Ile then alludes to the 
tibemlity of the Government in the 10 per cent exemption, 
aml mentions that as the total area. all over the province that 
lias been released is often only 2 per cent, and seldom more 
tl1an 3 per cent, so if itt the qusbas all the grove lands be 
relcac;cd the account will be very slightly swollen. 

:Major Bouldcrson, Settlement Officer, Khcree, remarks:-

" Standing groves or land once occupied hy {)roves 
have not hitherto been charged with rent in this district, hut 
in t11is respect the assessment of groves above 10 per cent of 
the total area. may effect a change, although as a rule, fc,v 
,·illa;es arc found in which the area under groves exceeds 

that limit. 

" There is however a feeling entertained that some 
limit sbonkl be imposed on rents chargeable on groves 
of cultivato1-q, namely the rate at which the groves have 
hccn assessed by the Settlement Officer, or where no asscss
mmt has been made 011 groves, the proprietor should content 
himself with a light rent. 

":l\fy own impression is that if a government at all can 
interfere in the matter to that extent, it limits its own 
drmancl ; but as the proprietor has often to pay rcrcuue for 
large patches of waste in his village from which he dcri,·cs 
no present profits, I do not think it would be. consistent to 
re trict him in his demands or hamper his management. In 
this district gro\•es arc not strictly preserved for their fruit, 
aucl there has been no market for such produce, and as the 
state itself exacted no revenue on groves, no demands for 
rent were c,·cr made or paid. The tigibcr alone is of any 
value to the cultivator, who in difficulties cuts and disposes 
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of it, hut in llO other way is the llOSSCssion of a grove :my 
:source of income in t1is district. 

"~fort gages of groves arc 1:<aicl to take place, but a 

common cultirntor can only mortgage trees planted by liim; 

he l1as uo such power o,·cr the hn<l. Ex-proprictorg and 

shuukulupcl:frs, l1owcrcr, arc co_nsidcrccl to hare power to 

transfer both lan<l and frees, and this will doubtless be found 

1o be the case elsewhere." 

A~sistn.nt Commissioner Rai Ajudhya Pershad remarks 

on llule IV. "'!'here is clanger in proclaiming that ouster 

from J1is holding implies ouster from his grove, of a cultiva

tor, being a tenant-at-will. ~!any may thus be ousted from 

the former out of a device on the part of the zamincliir to 

possc~s himself of tl1c latter: no cultivr.tor will on such terms 

dream of planting a grove. If the zamindiir gets one-fuurth 

in c:i.sh or kincl in the event of such a grove being sold or 

cut, he has nothing to com11laiu of." 

The above remarks apply to grores in villages ancl not 

to those in towns and qush:lS where the tenure is diffcrrnL 

and the property in land ancl in trees arc vested in one and 
the ~amc person. Such owners of gro,·cs, sap the A~sistant 

Commi~sioncr,' sell ancl cut a.nd replant just as they like, and 
i-cll hoth lancl all(l trees together, ancl pay no soi t of due or 

ccss to the zamiudars, CYCn if they cut the groYe and culli

vat.c it. 

]~xtra. Assi<;taut Commil'sioncr Brij Lal, ancl Sadr :.'lltlll
~arim~ Pundit Somcnath, :\Ilinsh!s Murtaza Beg and Xaim 

l3cg, concur in the aboYe ''icw. 

Rdra. Assistant Commissioner Ikram UJJah thinks t11at 

t11c opiuion of the Settlement Officer of Roy Barcilfy, as to 
the J)Ossession of laud cultivated by the holder of groves 

going with that of the trees, is both inequitable and coutrary 

t.o the usage. 

Bxtra Assistant Commissioner 1Iurs(1kh Rai follows 

tl1c above officer, but add:. that the fixing or otherwise of rent 
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on g1·ovcs where the grove farnl execctls the 10 per cent 
allowance rests with the zamiudar, and in some places the 
power of alicu3.ting the grove rests with the owucr and in 
some pl:iccs with the proprietor. 

Sarlr ::\Iunsarim l\:Iahomecl Yc11a is of opinion that where 
a grorc is planted with the consent of the zamindar it is, 
like lancls under cultivation, liable to assessment, anrl the 
hol<lcr is competent to alienate the trees, but when the 
grove is cxemptccl from assessment no alienation can be 
ruacle without the permission of the zamindar. 

Sadr }\[(insarim Basait Ali thinks that a cultirntor 
should not he ousted from his grove when be is ousted from 
his cultivation, antl says that the right of alienating the trees 
i·csts with him. 

He is of opinion that groves mentioned in para. 5 of 
Circular ~o. 53 mmt be assessed when fouucl to exceccl the 
10 per cent area, ancl that when owners a.re clesirous to sell, 
the laucllord has the right of pre-emption. 

The opinions of the native officers cmploycrl in the 
Kherce district arc unanimous. that the rule which allows 
a cultivator to be ousted from his grove because he has lost 
his land is not founded on custom. 

17. Roy Bareilly Division.-1fr. King would not 
propose any alteration to Rule IV. and para. 5 of the grorc 
circular. · 

l\Ir. Forbes con<>iders the rule b be ncccllessly arbitrary, 
and writes :-

"So far as my experience extends, it by no means follows 
that because a cuHi rntor has been forceu through enhance
ment of rent or by other circumstances to relinquish his 
holding he is therefore obliged to :i.bandon his grove also. 
On the contrary his eviction from the latter and its appro
priation by the landlord would be regarded by the commu
nity at large with decided disapproval, not to say repugnance· 
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"At the same time, while I do not attempt to deny the 
power of the landlord to demand rent from a cultivator for 
hia grove, such practice (except in the case of mohwa groves 
vhich may be almost held to be a distinct phase of tenure) 
is so universally opposed to existing custom that were a 
proprietor to exert that power he would expoee himself to 
similar odium and dJBtrust. 

"If due regard be only had to the custom of the country 
and to general usage it will I think be almost invariably 
found in this part of Oudh, that a cultimtor having once 
obtained the permission of the lord of the soil to plant a 
grove, has an undoubted right to the usufruct though not 
perhaps to the felling the timber (beyond the requirements 
of his own homestead) without the sanction of his landlord, 
and to remain in undisturbed occupancy 80 long as the trees 
are growing on the laud." 

Mr. McMinn believes that Circular No. 63 of 186.'J, 
should be altered if not withdrawn, but he thinks general 
directions for guidance more desirable than a set of fixed 
rules. 

Major Perkins recommends no alteration to the circular. 

Sadr Munsarim Syad Mahomed Akbcr thinks that those 
holders of groves who have failed to established their right 
to the land acquired by sale or by a gift may be allowed 
only the right of enjoying the fruits of the t(eeS planted 
thereon, so long as they reside in the village. 

Sadr Munsarim Mahomcd Ismaiel Khan proposes no 
alteration to the mies. 

Sadr Munsarim Mahomed Abdulla recommends t11at 
Rule IV be cancelled, for it is not in accordance with the 
existing custom to dispoaess an ouster cultintor, of the 
trees planted by him or b7 his anceston. 

Extra Assistant Commissioner Pundit Madho Penhad 
is of opinion that a cultivator should not be ejected from 
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his holding wl1cn ousted from his cultivation, for according 
to custom he should continue in possession of his grove as 
long as he resides in the village. 

Sadr )l(msarim Syud-ud-dcen thinks that where the 
vlllagc proprietors have been in the habit of receiving a 
pa.rt of the llro•luce of g1·oves, there the grorn land might 
with justice and agreeably to usage be assessed at Govern
ment rn.tes. Ile knows of no custom which dispossesses a 
holder of his grove on his being ousted from the laud of 
his cultivation. 

Sadr · Munsar1m Ali Hosein would not assess grove 
lo.nds. 

Sadr l\f(msar1m Khizil' Mahomcd is of opinion tl1at a 
cultirntor if ousted from his lancl and grove in 1255 Fuslee, 
can lay no claim to the grove now nor can another who 
claims through him. 

Sadr 1\Iunsarim Dhunput Rai agrees with the above 
remarks. 

Major R. Ousclcy has recorded in tbc 18 para. of his 
report under notice that the woruing of this rule is so loose 
that the meaning is necessarily vague. Uc now refers to tl1c 
tenure ancl rent of baghs and plots of poor lauds originally 
granted for grazing purpose~, (on which now stand trees) 
held rent free by cultivators for generations, and of biighs 
included in nankar, sir and shuukulup holdings, and proposes 
the following rules in modification of the existing one : -

Rule 1st, all holders, with the exceptions hereafter noted, 
of bagbs, or waste lauds who can prove their possession of 
them within tbc periocl of limitation, shall be entitled to 
hold them on a heritable and transferable, or under-proprie
tary tenure, on the best terms on which they held them 

within that period. 

2. Any one cultivating groves or waste lands decreed 
as above to be liable to pay rent on all such lal}cls. Old 
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})l'Oprictors at the rates clccrcccl on sir lands in the same 
or adjoining Yillngcs ancl all others according to the rules in 
force at the time being for regulating the reuts of tenants 
of thcit· class. 

3. All parties renewing olil bagl1s, or making new 
plantations, on the land decreed as above, to holcl such 
groYrs and plantations ou the terms on which old grorcs 

Lare been decreed in that or adjoining villages. 
I 

ExcEP'floNs. 

All cases in which it can be proved 

]. That the grant was made on trrms which admit 
of the resumption of it, or for the performance of some 
specific act which has remained undone, or for scnirc, 
which the grantee is unwilling to render. 

2. That any of the lands claimed by under-proprie
tors have been granted to them since they lost proprictory 
possession of the village ancl not in satisfaction of any 
former or dormant 1·ight, in which case the rent they will 
have to pay if they cultivated, should he adjusted according 
to the rules in force at ihe time being for the regulation_ of 
the rents of tenants of their class. 

The ahove rules, observes l\fajor Ouseley, would haYe 
a direct tendency to encourage tl1P, increase and check tl1e 
destruction of plantations, because on the one l1and they 
secure in them a highly beneficiary interest to certain parties 
as long as tbcy remain such, whilst on the other they recog
nize the antagonistic rights of individuals in the produce of 
the land 'vhcn once it loses tbe distinctive characteristic of 
plantations, and who in their own interests arc sure to guard 
against the infringement of the rules. 

3rd July 1869. 

A. II. HARINGTON, 
Offg. Personal Assistant. 

For Finl. Comr. Oudh. 






